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Prof. Athena Mutua
Floyd H. & Hilda L. Hurst Faculty Scholar

Her work includes the edited collection Progressive Black Masculinities (Routledge, 2006) and articles
titled “Restoring Justice to Civil Rights Movement Activists: New Historiography and the ‘Long Civil
Rights Era’ ” (2008); “The Rise, Development, and Future Directions of Critical Race Theory” (Denver
University Law Review, 2006); and “Gender Equality and Women’s Solidarity Across Religious, Ethnic,
and Class Difference in the Kenya Constitutional Review Process” in the William and Mary Journal of
Women and Law (2006). The latter article involved activism and research for which she received the
University of Buffalo Exceptional Scholars Young Investigator’s Award.

Her article “Introducing ClassCrits: From Class Blindness to a Critical Legal Analysis of Economic
Inequality” (Buffalo Law Review, 2008) explores issues of race and gender as they relate to class
structures and introduces the concepts and boundaries of ClassCrits, a project she helped found.

Athena Mutua received her B.A. from Earlham College, her J.D. and M.A.
from American University, and an LL.M. from Harvard Law School. She
writes in the areas of critical race and feminist legal theory.



Prof. Luis Chiesa, Dr. Teresa A. Miller Professor Law and Vice
Dean for Diversity, Equity, and Inclusion

Born and raised in Puerto Rico, Professor Luis E. Chiesa earned his
J.D. at the University of Puerto Rico School of Law (graduating first in
his class), then his master of laws and doctor of juridical science
degrees at Columbia University. He clerked for Hon. Federico
Hernández Denton, chief justice of the Puerto Rico Supreme Court,
and taught at Pace Law School before joining UB School of Law.
Previously, Chiesa was the Rembe Distinguished Visiting Professor at
the University of Washington; a visiting professor of criminal law at the
Torcuato Di Tella University in Buenos Aires, Argentina; and a member
of the visiting faculty at Sergio Arboleda University in Bogota,
Colombia.

Chiesa’s writings have been published in the Washington & Lee Law Review, the Utah Law Review,
the Ohio State Journal of Criminal Law and the New Criminal Law Review, among other journals.
Furthermore, Chiesa often publishes in some of the leading European and Latin American criminal
law reviews. In addition to his teaching and scholarship, he directs the Buffalo Criminal Law Center.

Chiesa’s research interests focus on substantive criminal law, criminal procedure, comparative law
and animal cruelty laws. He brings the perspective of comparative law to the task, looking at the ways
the criminal law doctrines of other countries can inform an understanding of our own laws.

Professor Chiesa received the Jacob D. Hyman Professor of the Year Award from the School of
Law's Students of Color Dinner in 2014. He was also selected Professor of the Year by the 2014
graduating class.



Jamila Lee ‘15, Assistant Dean for Student Affairs

Jamila A. Lee, Esq. is an Assistant Dean of Student Affairs at SUNY at
Buffalo School of Law. In her position, she handles academic advisement,
disability accommodations, orientation, commencement, events, external
and internal community building, diversity, equity, inclusion and belonging,
and implementation of policies and procedures.

Ms. Lee earned her Bachelor of Arts from Trinity College in Hartford, Connecticut before going to earn her
juris doctor from SUNY at Buffalo School of Law. During her law school career, she served as the
President of the Buffalo Chapter of the National Black Law Student’s Association.

Prior to rejoining SUNY at Buffalo School of Law, Ms. Lee was the Deputy Chief Clerk of Erie County
Surrogate’s Court where she worked as a manager and a court attorney. Ms. Lee continues her work with
Surrogate’s Court in an independent capacity by conducting adoption home study investigations for the
Surrogate Judge. Prior to her state employment, Ms. Lee also practiced law in private practice. 

Through her professional affiliations, Ms. Lee gives back to her community. Ms. Lee serves as a board
member for the Legal Aid Bureau of Buffalo, Inc., the Minority Bar Foundation of Western New York, and
the Erie County Bar Association. She is a member of the Women’s Bar Association of New York - Western
New York Chapter (WBASNY), the Buffalo Prep Collective, The Buffalo Seminary Anti-Racism Task Force,
the Buffalo Seminary Alumnae Heads Council Engagement, and the Minority Bar Association of Western
New York. 

Ms. Lee was honored with the distinction of being a Buffalo Black Achiever, Who’s Who in America, and
Business First’s Legal Elite of Western New York. Recently, Ms. Lee was awarded the Diversity
Leadership Award from WBASNY. Ms. Lee feels extremely blessed to be the daughter of Owen Lee and
the Hon. Barbara Johnson-Lee. As a first-generation American, Ms. Lee owes her accomplishments and
privileges to her parents’ sacrifices and hard work. 



Ursuline Bankhead, PhD
Psychology Chief/Assistant Chief of Mental Health and Chair of the
Health Equity Committee VA Western New York Healthcare System

Dr. Bankhead has presented and trained on various topics including
communication, implicit bias, diversity and inclusion, grief and loss,
cognitive impairment, intergenerational trauma, and gender issues for
various organizations and groups.

Presently, she is the Psychology Chief/Assistant Chief of Mental Health and Chair of the Health Equity
Committee for the VA Western New York Healthcare System. Additionally, she is a member of the
Attorney Grievance Committee for the 8th Judicial District of New York State, and has served as a
consultant and supporter of Girl Scouts of Western New York.



Hon. Lenora Foote-Beavers ‘97, Judge, Buffalo City Court

Judge Lenora Foote-Beavers began her term in Buffalo City Court
on January 1, 2020, and presided over the Domestic Violence Part
for two years. She was appointed in 2021 to also serve as an
Acting Erie County Family Court Judge, and currently hears
custody, visitation and family offense cases. Previously, Judge
Foote-Beavers served as a Support Magistrate with Erie County
Family Court for 10 years.

Judge Foote-Beavers previously served as the Chief of Staff for the Fourth Department (22 counties)
and Assistant to Presiding Justice. She was the first African-American and first Buffalo resident to
hold this position. She handled various court management responsibilities including developing all
diversity initiatives and creating a diversity plan for the Court. Judge Foote-Beavers’ main priority
was to transform the face of the Court to elevate the diverse contributions by staff, connect staff with
the neighborhoods served by the court, and better reflect the many distinct community members
stretching from Niagara Falls to Syracuse. She was also responsible for overseeing the Human
Resources Department and monitored complex personnel issues and litigation involving Court
employees, advising the Department of Finance and assisting with budget preparation and allocations,
managing and/or directing special projects, and regularly reviewing the operations and efficiencies of
the three judicial districts encompassing the Fourth Department. Judge Foote Beavers organized the
DEI educational plan for all Fourth Department employees, and was very intentional with the strategies
employed to help transform the culture of the Court, by increasing diverse hiring and promotion, as
well as empowering employees to create a work atmosphere of growth, belonging and overall staff
well-being.

Judge Foote-Beavers was appointed to the Eighth Judicial District’s Diversity Committee in 2007, and
currently serves on the Franklin H. Williams Judicial Commission for the NYS Courts (“FHW”) since
2016. As a FHW Commissioner, Judge Foote Beavers is responsible for analyzing issues impacting
judges, staff and litigants of color, developing and implementing policies and strategies to resolve
those issues, which ultimately improves the services the Court provides to the work force and the
community as a whole. In addition, she responds to confidential employee complaints regarding DEI
issues, may assist with resolution of those issues and/or refer the employee to the appropriate
department for further investigation. Judge Foote Beavers recently co-chaired the FHW Awards Gala,
highlighting members of the Court and legal community for their commitment to DEI, supported a
team in planning several educational programs such as “Impact of Racism on Mental Health”,
“Systemic Racism in America”, coordinated town hall sessions for employees to discuss DEI issues in
the work place, and professional development and leadership training in the NYS Courts. In response
to the tragedy experienced by all in Buffalo on May 14, 2022, FHW hosted an all day seminar in
October, 2022 entitled “Buffalo Rising: Remembering the Past to Build a Stronger Community”. Judge
Foote-Beavers served as a moderator for the program.

In addition to the DEI work incorporated within the Judge’s employment with the NYS Courts,
she also serves on the Western New York Women’s Foundation Board of Directors, and chairs the
Women’s Economic Mobility Hub.



Kristen Kelly
Associate Director for the Office of Diversity, Equity, and Inclusion

Kristen joined the Office of Admissions at the School of Law in 2015 where she was later named
the Assistant Director of Admissions and Coordinator for Diversity Recruitment. Her D.E.I.
experience spans her 8 1/2-year tenure at UB law where she’s focused on recruiting, advising, and
creating programming for historically underrepresented students throughout the law school
enrollment process. Kristen is co-chair of the School of Law’s D.E. I. Committee and serves as a
member of the Sweet Home School District D.E.I. Committee. She is committed to cultivating a
supportive and inclusive legal community in which our graduates may succeed and thrive. 

Kristen serves as Associate Director for Diversity, Equity, and Inclusion
and Director of the Discover Law Undergraduate Scholars Program.
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Some Grounding
• Per the ABA, attorneys who identify as other than White make up only 14% of all 

attorneys. That is -- 86% of all attorneys are White vs. 60% of the US population. 
• 10% of law firm partners identify as members of the global majority.
• 2.1% of law firm partners report being LGBTQ+

• The Black and Brown attorneys are more likely to work in government or be solo 
practitioners than work in law firms.

• Women attorneys, especially non-white women, leave law firms and the law at 
significantly high rates.

• 70% of  Black women attorneys report workplace discrimination and 66% planned to 
leave their firms within 2 years due to “not belonging.”

‘-
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Assessing Culture
What it meansQuick Hit

Have you assessed, discussed and processed 
any objectives and goals? Do you know what it 
says?

What does your Diversity Statement say?

Beyond your website or brochure are team 
members engaged/included in decisions-making 
for cases?

Are your diverse staff members part of your 
“team?”

Do you know how to talk about diversity in 
meaningful and professional ways relevant to the 
case?

In case discussions, are you including issues of 
diversity?

Do you have a realistic strategy for hiring a 
diverse staff?

Can you identify areas of bias in your hiring?

Who is staying and leaving?Do you know your gains/losses for diverse staff?

Is your firm a place where all staff are safe? When staff bring issues of bias to management 
how does your firm respond?

‘-
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Asking Your Firm Some Questions

• Do you assume diversity = tragic backstory 
and/or a quota system?

• Do you assume that continuing generational 
law students or attorneys are a better “fit” than 
a first-generation law student or first-generation 
attorney? 

• Do you assume a dialect, such as AAVE, is 
indicative of less intelligence?  Do you know 
what AAVE is?

• Beyond your website – and diversity 
statement- what do the following mean:

• “We value a diverse workforce”
• “We are inclusive”
• “We support a diverse workforce”

10
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Addressing the Issues
1. Go back to the diversity statement and see if it is empty- just words to make you feel temporarily good. 

2. Have in place, a strong anti-harassment/bullying policy with teeth that applies across the board to 
help protect all, but particularly diverse, staff.

3. Assess your gains/losses– if no one is coming and all are going, or going quickly, you need to return to 
#1. WHO is screening and WHO is hiring? What is their criteria?

4. Engage in mentoring- REAL mentoring- of newly onboarded staff? How are you helping them to fit in?

5. Ensure performance appraisals are realistic, fair, and clear. And, ensure staff are given the opportunity 
to reach those goals. 

6. Figure out how to communicate with others.  Communication styles vary by culture AND individual. 
Don’t assume someone is disinterested because they are quiet, is vulgar because they are boisterous. 
Those people may be your best assets!

7. If someone isn’t the “right fit” explore why. Is it because you are uncomfortable with  WHO  they are 
vs. WHAT they can do?

‘-
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Last Thoughts

• Law firms miss out on talent 
because of the presumed “bad fit” 
and law clerks and new attorneys 
miss out on great learning and 
connections because  of 
stereotypes.

• While grades are important, they 
don’t always predict what one can 
do actually ON the job.

• If your firm looks like the meme—>  
maybe we need to have a deeper 
discussion.

‘-
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Some references
• https://www.americanbar.org/content/dam/aba/administrative/news/2020/07/potlp2020.pdf

• NALP Report on Diversity

• Legal Profession Equity Journey Challenged by Employment Disparities | The Law School 
Admission Council (lsac.org)
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Hon. Lenora Foote-Beavers ‘97
Judge, Buffalo City Court

Diversity, Equity, Inclusion and Belonging: 
Hiring and Mentoring New Lawyers

Hon. Lenora B. Foote-Beavers
lfoote@nycourts.gov

Belonging: A Critical Piece of DEI 
Carin Taylor, Chief Diversity Officer
Workday, Inc.

• Black History is American History

16
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Hispanic History is American History

Why are employers failing?
• Diversity IS NOT Inclusion

• Not just photos or statement on the website

• Meaningful policies and programs

• Not just the top 10 and law review

• Look deeper in the pool of candidates

• Ongoing education – at least bi-monthly

P.E.A.C.E.
P – PSYCHOLOGICAL SAFETY/TRUST

E – EMPATHY/CARE & COMPASSION

A – ACCEPTANCE/AUTHENTIC BEST SELF

C – CONNECTION/FEEL WANTED

E – EMBRACE/APPRECIATED

Irish history is American History

Jewish History is American History

SIX STEPS TO DEIB SUCCESS
Make a timeline of the important historical events or list historical contributions made by people of Jewish 
American heritage. REGULAR 

ASSESSMENTS
IDENTIFY 
THE PLAN

ACCOUNTABILITY

IDENTIFY 
IMMEDIATE 
CHALLENGES

COMMITMENT 
FROM THE TOP

INITIAL 
ASSESSMENT

Regular 
review of 

efforts and 
results

Diversity 
Strategic 

Plan 
provided to 
all and on 
website

IDENTIFYING 
OPENLY 
ABOUT 

SHORTFALLS

MORALE, 
RETENTION, 
ONGOING 

EDUCATION

BUDGET, 
ERG’s, 

SURVEYS, 
COMMITTEE

Where are 
we right 

now with 
our DEI 
efforts?

Review 
policies and 

practices

19

20
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• Mentoring Programs – mentors that WANT to 
be mentors

• Define the Firm’s Culture

• Professional Development Opportunities

• Flexible Work Models

• Recognition and Rewards

• Empathy and Support

• Regular Feedback/Effective Communication

• Social Opportunities

• Community Service Events

Think about doing….

Italian History is American History

List of Sources
• Belonging, A Critical Piece of Diversity, Equity & Inclusion, TED Talk with

Carin Taylor, Chief Diversity Officer, Workday, Inc.
• Diversity in the Legal Profession: Perspectives from Managing Partners 

and General Counsel, Fordham Law Review, Volume 83, Issue #5, Article #13, 
Deborah L. Rhode, Lucy Buford Ricca

• How We Built a Mentoring Program that Actually Works, Baker Donelson, 
Bearman, Caldwell & Berkowitz, PC, Women’s Initiative Newsletter, Issue #2 
(2018), Kristine Roberts

• What Makes Lawyers Happy? Keys to Attract and Retain Talent in 2023, 
Thomson Reuters, February 22, 2023

• Seven Ways Law Firm Leaders Can Retain Talent, Law.Com, Juanita 
Kendall, June 6, 2023

• How to Improve Law Firm Hiring and Retain Top Talent, Bill4Time, June 
17, 2022

• Small Firms, Big Issues: How to Compete on the Diversity Front, Minority 
Corporate Counsel Association, Diversity & the Bar, July/August 2005 Issue

• Mentorship Program Toolkit, Washington State Bar Association, 
mentorlink@wsba.org

‘-

24

Kristen serves as Associate Director for Diversity, Equity, and Inclusion 

and Director of the Discover Law Undergraduate Scholars Program. 

Kristen joined the Office of Admissions at the School of Law in 2015 

where she was later named the Assistant Director of Admissions and 

Coordinator for Diversity Recruitment. Her D.E.I. experience spans her 8 

1/2-year tenure at UB law where she’s focused on recruiting, advising, 

and creating programming for historically underrepresented students 

throughout the law school enrollment process. Kristen is co-chair of the 

School of Law’s D.E. I. Committee and serves as a member of the Sweet 

Home School District D.E.I. Committee. She is committed to cultivating a 

supportive and inclusive legal community in which our graduates may 

succeed and thrive. 

Kristen M. Kelly (she, her, hers)
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PUSHING PAST 
INCLUSION AND 
EMBRACING 
BELONGING
Practical tips for hiring and retention

‘-
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Every department is responsible for achieving inclusive excellence 

• Sustainable Practices

• Top-Down Inclusive Leadership
• Humility, Acceptance, and Growth

• Learn Together 

Pushing Inclusion

‘-

27

Belonging means the level of security and 
comfortability an employee feels at work when they are 
accepted, included, and supported. Feelings of 
belonging at work support engagement, high 
performance, and employee well-being and help teams 
build cohesion and achieve organizational goals.

Matt Tenney, Author of Serve to Be Great: Leadership 

Lessons from a Prison, a Monastery, and a Boardroom

Embracing Belonging

• Don’t Fake It
• Address Tough Topics
• It’s Okay to Make Mistakes 
• Check In
• It’s Not Always About Doing 

More 

25
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Glossary for Understanding the Dismantling Structural 
Racism/Promoting Racial Equity Analysis 

 
 

We hope that this glossary will be helpful to your efforts.  Unlike most glossaries, this glossary is 

not in alphabetical order.  Instead it ranks the words in order of importance to an overall 

understanding of the dismantling structural racism/promoting racial equity analysis.   
 
 
Structural Racism: A system in which public policies, institutional practices, cultural 
representations, and other norms work in various, often reinforcing ways to perpetuate 
racial group inequity. It identifies dimensions of our history and culture that have allowed 
privileges associated with “whiteness” and disadvantages associated with “color” to endure and 
adapt over time.  Structural racism is not something that a few people or institutions choose to 
practice.  Instead it has been a feature of the social, economic and political systems in which we all 
exist.   
 
Racial Equity: Racial equity refers to what a genuinely non-racist society would look like.  In a 
racially equitable society, the distribution of society’s benefits and burdens would not be skewed by 
race.  In other words, racial equity would be a reality in which a person is no more or less likely to 
experience society’s benefits or burdens just because of the color of their skin.  This is in contrast to 
the current state of affairs in which a person of color is more likely to live in poverty, be imprisoned, 
drop out of high school, be unemployed and experience poor health outcomes like diabetes, heart 
disease, depression and other potentially fatal diseases.  Racial equity holds society to a higher 
standard.  It demands that we pay attention not just to individual-level discrimination, but to overall 
social outcomes.   
 
Systemic Racism: In many ways “systemic racism” and “structural racism” are synonymous.  If 
there is a difference between the terms, it can be said to exist in the fact that a structural racism 
analysis pays more attention to the historical, cultural and social psychological aspects of our 
currently racialized society.   
 
White Privilege: White privilege, or “historically accumulated white privilege,” as we have come to 
call it, refers to whites’ historical and contemporary advantages in access to quality education, decent 
jobs and liveable wages, homeownership, retirement benefits, wealth and so on.  The following 
quotation from a publication by Peggy Macintosh can be helpful in understanding what is meant by 
white privilege: “As a white person I had been taught about racism that puts others at a disadvantage, 
but had been taught not to see one of its corollary aspects, white privilege, which puts me at an 
advantage. . . White privilege is an invisible package of unearned assets which I can count on cashing 
in every day, but about which I was meant to remain oblivious.” (Source: Peggy Macintosh, 
“Unpacking the Invisible Knapsack.” excerpted from Working Paper #189 White Privilege and Male 
Privilege a Personal Account of Coming to See Correspondences through Work in Women’s Studies.  Wellesley, 
MA:  Wellesley College Center for the Study of Women (1989).) 
 
Institutional Racism: Institutional racism refers to the policies and practices within and across 
institutions that, intentionally or not, produce outcomes that chronically favor, or put a racial group 



 

at a disadvantage.  Poignant examples of institutional racism can be found in school disciplinary 
policies in which students of color are punished at much higher rates that their white counterparts, 
in the criminal justice system, and within many employment sectors in which day-to-day operations, 
as well as hiring and firing practices can significantly disadvantage workers of color.   
 
Individual Racism: Individual racism can include face-to-face or covert actions toward a person 
that intentionally express prejudice, hate or bias based on race. 
 
Diversity: Diversity has come to refer to the various backgrounds and races that comprise a 
community, nation or other grouping.  In many cases the term diversity does not just acknowledge 
the existence of diversity of background, race, gender, religion, sexual orientation and so on, but 
implies an appreciation of these differences.  The structural racism perspective can be distinguished 
from a diversity perspective in that structural racism takes direct account of the striking disparities in 
well-being and opportunity areas that come along with being a member of a particular group and 
works to identify ways in which these disparities can be eliminated.   
 
Ethnicity: Ethnicity refers to the social characteristics that people may have in common, such as 
language, religion, regional background, culture, foods, etc.  Ethnicity is revealed by the traditions 
one follows, a person’s native language, and so on.  Race, on the other hand, describes categories 
assigned to demographic groups based mostly on observable physical characteristics, like skin color, 
hair texture and eye shape.   
 
Cultural Representations: Cultural representations refer to popular stereotypes, images, frames 
and narratives that are socialized and reinforced by media, language and other forms of mass 
communication and “common sense.”  Cultural representations can be positive or negative, but 
from the perspective of the dismantling structural racism analysis, too often cultural representations 
depict people of color in ways that are dehumanizing, perpetuate inaccurate stereotypes, and have 
the overall effect of allowing unfair treatment within the society as a whole to seem fair, or ‘natural.’   
 
National Values: National values are behaviors and characteristics that we as members of a society 
are taught to value and enact.  Fairness, equal treatment, individual responsibility, and meritocracy 
are examples of some key national values in the United States.  When looking at national values 
through a structural racism lens, however, we can see that there are certain values that have allowed 
structural racism to exist in ways that are hard to detect.  This is because these national values are 
referred to in ways that ignore historical realities.  Two examples of such national values are 
‘personal responsibility’ and ‘individualism,’ which convey the idea that people control their fates 
regardless of social position, and that individual behaviors and choices alone determine material 
outcomes.   
 
Progress & Retrenchment: This term refers to the pattern in which progress is made through the 
passage of legislation, court rulings and other formal mechanisms that aim to promote racial equality.  
Brown v. Board of Education and the Fair Housing Act are two prime examples of such progress.  
But retrenchment refers to the ways in which this progress is very often challenged, neutralized or 
undermined.  In many cases after a measure is enacted that can be counted as progress, significant 
backlashes—retrenchment—develop in key public policy areas.  Some examples include the gradual 
erosion of affirmative action programs, practices among real estate professionals that maintain 
segregated neighborhoods, and failure on the part of local governments to enforce equity oriented 
policies such as inclusionary zoning laws.   
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Gregory Parks & Etienne Toussaint

Selected excerpts from:

The Color of Law Review

Gregory S. Parks1 & Etienne C. Toussaint2

INTRODUCTION

In the first seventy-three years of the Virginia Law Review's existence,

established on March 15, 1913, there were no Black members. In 1987, three Black

students were welcomed as members of the Virginia Law Review, two of whom were

invited because of a newly implemented affirmative action plan. Yet, it would take until

2021--approximately 108 years after the law journal's establishment--for the Virginia

Law Review to elect its first Black Editor-in-Chief (“EIC”), Tiffany Mickel. Some might

argue that this narrative merely reflects the difficulty of joining, much less leading, one

of the nation's most prestigious law journals at one of its top-ranked law schools where

the enrollment of Black students is routinely low. After all, Mickel is exceptional among

Black law students nationwide as one of only a few Black women in the United States

with a materials science and engineering degree from MIT. Her election is

well-deserved, and her accomplishments deserve praise. Yet, the Virginia Law Review's

story appears to be more of an illuminating trend concerning law review's diversity

problem than a heroic triumph for Black law students.

For example, on January 15, 2022, Texas Law Review elected Jason Onyediri as

its first Black EIC after nearly 100 years of the journal's existence. In February 2021, the

Tulane Law Review elected Antonio Milton as its first Black EIC, and the Fordham Law

Review elected Tatiana Hyman as its first Black EIC. Also in 2021, the Georgia State

University College of Law, the University of Minnesota Law School, the Syracuse

University College of Law, and the Benjamin N. Cardozo School of Law each elected

their first Black EIC in their school's respective histories. In fact, of the approximately

2 Assistant Professor of Law, University of South Carolina School of Law.
1 Associate Dean of Strategic Initiatives, Professor of Law, Wake Forest University School of Law.

1
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Gregory Parks & Etienne Toussaint

sixty-five Black EICs from the top 100 law schools across U.S. history, roughly

thirty-eight--more than half--were elected in the past ten years. What inspired the

dramatic increase in the diversity of law review leadership in recent history, and why has

it taken so long?

This question--what this Article calls law review's “diversity problem”--does not

have an easy answer. While legal scholars have been talking about diversity, equity, and

inclusion (“DEI”) on law review boards for far longer than the past decade, no American

law school has yet to solve it. In 1988, then law student Frederick Ramos wrote a law

review note exploring the impact of affirmative action policies on the diversity of law

review boards. Of the eighty-four law reviews that responded to Ramos's survey, only

six had affirmative action programs for editor selection, all of which had non-White

members.All six of the law schools with affirmative action programs were so-called

“elite” law schools: one in the South, three in the Midwest, and two in the West.Ramos

discovered that law reviews with affirmative action programs averaged seventy-six

members while those without such programs averaged forty-five members, suggesting

that some law review DEI efforts at the time were not reducing the number of White

student editors, but instead were increasing the number of editor positions to

incorporate more racially and ethnically minoritized students.

Ramos's study further revealed that sixty percent of the law reviews in the survey

pool with affirmative action programs had at least one Black student, eighty percent had

at least one Hispanic student, and forty percent had at least one Asian American

student. Conversely, of the seventy-eight law reviews that did not have an affirmative

action program, thirty law reviews had no non-White members at all, comprising almost

forty percent of the entire sample population.Even more, of the forty-eight law reviews

that did not have an affirmative action program but did have non-White student

representation, only seven had at least one Black student on the senior editorial

board.For those law reviews in the study that implemented a mixed-method editor

selection process (e.g., assessing first-year grades alongside performance on a writing

competition), fifty-eight percent had at least one non-White member.Based on his
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analysis of the impact of affirmative action programs on the diversity of law reviews,

Ramos concluded that law reviews intent on increasing non-White student membership

should consider an affirmative action program.At a minimum, he argued, such reforms

should include structural changes to both the editor selection and scholarship

publication process.

Unfortunately, few law reviews heeded Ramos's advice. Instead, ten years later,

in 1998, The Journal of Blacks in Higher Education determined that not much had

changed.In their survey of the twelve highest-ranked U.S. law schools, the journal found

that only fifty of the students on their law reviews self-identified as Black. Specifically,

Black students made up only 4.8% of the 1,038 law review editors surveyed. Even as

law schools have been pushing for greater DEI in the classroom, few law schools seem

to be concerned with the diversity of their law review boards. The silence of law schools

amidst the persistent homogeneity of their law reviews suggests that at least some law

school administrators believe the problem lies with the merit of their non-White students.

Perhaps law reviews have been selecting the best law students all along, such

adherents presumably contend. Black law students, they no doubt add, alongside other

non-White students, have simply fallen short of the mark. ***

Critics of affirmative action and progressive DEI efforts argue that law school's

so-called diversity problem does not imply that law schools are failing their law students

or their local communities. Rather, too few qualified racially and ethnically minoritized

students are applying to law school.For those few non-White applicants who do qualify

for law school, but who are not “skilled” enough to earn admission to the law review,

such critics note, law schools offer specialty journals that law students can voluntarily

join, alongside other academic-enrichment programs that provide opportunities for

strengthening legal research, writing, and advocacy skills.Law reviews are not biased,

one concludes from this line of reasoning. Instead, the truth is that most law schools are

predominantly composed of White students, which explains why law reviews look the

same as most law school classrooms--predominantly White. Further still, the typical law

review selection process is widely perceived to be neutral and color-blind, selecting
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students based on their meritorious performance on first-year law school exams or a

legal editing and writing exercise, and not for their popularity amongst peers. Perhaps

law review's diversity problem is merely a symptom of law schools' failure to admit more

underrepresented students into their J.D. programs?

We disagree. Far more must be done than merely tweaking law school

enrollment statistics. This Article argues that law review's diversity problem must be

engaged in the broader context of two complementary lenses: (1) sociopolitical efforts to

eradicate racial injustice in the United States; and (2) institutional efforts to reform legal

education. ***

By revisiting Critical Race Theory’s (CRT) critique of racism in law (attending to

the lens of sociopolitics) and the legal academy's critique of racism in legal pedagogy

(attending to the institutional lens of the law school),this Article clarifies three

fundamental drivers of law review's diversity problem, with implications not just for law

reviews, but for legal education writ large.

First, this Article claims that the purpose of DEI for law reviews is not solely to

increase diversity on the law review roster to enhance the learning experience of

students on the journal. A deeper purpose of DEI, we argue, is to realign the distorted

function of the law review with its ideal purpose. Alongside its familiar educational and

professional purposes for law students, one of law review's fundamental purposes is to

promote scholarly discourse on law and law reform to promote the public's interest.

However, in practice, many law reviews are purposed toward political, social, and

economic ends that undermine its lofty ideals. To avoid advancing a limited political

vision of legal discourse, law reviews must consider a diverse spectrum of legal issues

in their periodicals, not merely those that accord with the lived experiences and

academic interests of their prototypical editor, who in most instances is an upper-class

person racialized as White. Further, to avoid reproducing social hierarchy and serving

as a gatekeeper for elite law practice and prestigious clerkships, law reviews must

engage the contributions, needs, interests, and values of historically marginalized
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groups, including law students. In so doing, law reviews challenge the status quo

operation of the law review as a [W]hite space, whereby a historically [W]hite vision of

academic discourse dominates both the production and reception of legal scholarship.

For example, many law reviews have recently emphasized nontraditional scholarship on

movement lawyering, police abolition, and climate change, alongside more traditional

doctrinal articles on leading Supreme Court constitutional cases.

Second, this Article argues that the role of DEI for law reviews is not merely to

increase the equality of opportunities for underrepresented students, nor simply to

increase the discussion of marginalized experiences and diverse perspectives of law in

public forums. We argue the role of DEI is to articulate a more ambitious conception of

“equity” in law, political economy, and legal education. The equity imperative for law

reviews, as it were, presents a challenge to the fundamental structure of the sociolegal

institutions that coordinate legal education in the United States. This refers both to the

meaning of law in the context of political processes, as well as to the constitution of the

law review itself as an instrument of democratic cultural discourse that often shapes the

evolution of law in legislatures and courts. Equity, as a political concept, must confront

the so-called meritocratic mechanisms in law school, and by extension, in the law

review. Indeed, as Lani Guinier argued, the very conception of meritocracy that governs

how racially and ethnically minoritized students pursue equitable outcomes on the

pathway toward legal practice must be challenged as a historically limited vision of legal

education. Such views too often ignore the multicultural experiences of low-income

Americans and non-White men and women in American society.

Finally, this Article contends that the value of DEI for law reviews is not simply the

increased number of marginalized voices it introduces to mainstream legal discourse.

DEI efforts also challenge the culture of mainstream legal discourse with voices that do

not have the perceived academic merit or societal prestige necessary to gain access to

such forums. This framing not only embraces a view of the lawyer as a public citizen

with a special responsibility for justice, but also resists the elitism that pervades the

legal profession and often renders law school (and the law review) complicit in the
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production of social hierarchy. Challenging elitism in the legal profession, we argue,

requires a bold critique of the toxic ideologies that color societal views on meritocracy

and leadership, which can influence the very color of law review itself. Research has

shown that in-group models have the potential to dramatically reduce or even eliminate

stereotype threats that inhibit diverse law review applicants. Accordingly, law review DEI

efforts must take seriously the call to increase diversity among EICs, which ultimately

demands redefining their leadership structures altogether. To be sure, the recent wave

of Black law review EICs is a bold step in the right direction. However, as we conclude

in this Article, more work remains to dismantle the gatekeeping function of law reviews

and transform it into an educational space open to all law students and all members of

the broader community. ***

I.

B. Law Review as a White Space

Scholars such as Wendy Leo Moore and Bennett Capers argue that law

schools-- from the portraits of White men that frequently adorn lecture halls, to the

European names that commonly grace library entryways, to the White judges that

typically author the case law itself--often function as a White spaces. According to the

Law School Survey of Student Engagement (“LSSSE”) conducted in 2019, sixty percent

of American law students were White, while Black, Latinx, Asian American, or

multiracial students represented under ten percent each, and Native American students

represented fewer than one percent. The views of Moore and Capers reflect the broader

insights of Elijah Anderson, who notes the legacy of racial segregation in the United

States: “The wider society is still replete with overwhelmingly [W]hite neighborhoods,

restaurants, schools, universities, workplaces, churches and other associations,

courthouses, and cemeteries, a situation that reinforces a normative sensibility in

settings in which [B]lack people are typically absent, not expected, or marginalized

when present.”
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Non-White people in the United States must quickly learn how to navigate the

cultural nuances of such domains to ensure their success and well-being, even if they

are unfamiliar with such cultures. Conversely, for many White people, the inclusion of

merely one or two non-White persons into “homogeneously [W]hite and relatively

privileged” spaces renders such spaces “diverse” because it disrupts the status quo.

Indeed, some White people in such scenarios “immediately try to make sense of [the

Black person]--to figure out ‘who that is,’ or to gain a sense of the nature of the person's

business and whether they need to be concerned.”

Much of the same can be said of the law review. In the early nineteenth century,

newspapers were the primary medium through which daily news reached the American

public. However, these publications were usually written by journalists who had little to

no knowledge of the law, leading to widely circulated misrepresentations and

misinterpretations of the law. To mitigate confusion, lawyers began developing their own

periodicals where they could discuss major cases and opine on changes in the law or

the need for law reform. The first law journal in the United States, the American Law

Journal and Miscellaneous Repertory, was founded in 1808 in Philadelphia. Competing

law journals were created soon thereafter, however, most were eventually discontinued.

All of the law journals published during this era were authored by White lawyers,

rendering mainstream legal discourse a historically White space.

Since the early twentieth century, law students have viewed law review editing

duties as a vehicle to enhance their awareness and understanding of the law. Over the

past century, law reviews have proliferated, growing from seventy-eight in the 1950s to

over one thousand today, including the emergence of specialty journals that provide a

venue for the discussion of niche legal topics. However, before the civil rights movement

amplified the importance of DEI in the legal profession, very few Black lawyers (or other

racially and ethnically minoritized lawyers) were featured as authors in the pages of the

nation's elite law reviews, let alone elected to editorial boards as student editors. The

few Black law students who were elected to law review editorial boards in the early

twentieth century faced extreme hostility from their White counterparts, which in many
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instances continued after the civil rights advances of the 1950s and 1960s. Cultural

tropes of Black inferiority influenced the perception of Black legal thinkers at many law

schools. Thus, legal scholarship by Black attorneys was frequently criticized by White

students and law faculty as deficient, while the qualifications of Black law students were

often called into question based on the existence of affirmative action policies. Such

challenges, in many ways, persist today. Even though Black enrollment in law schools

nationwide has improved significantly over the past half-century, Black students'

membership in law reviews is still alarmingly low. Most law reviews are still

predominantly White spaces in form and function.

***

C. Law Review Editor Selection

For many law students, the pinnacle of legal education is joining their school's

law review, which is generally deemed the most exclusive extracurricular activity in law

school. Law reviews offer their members a plethora of benefits, from “an intense

research and writing course” to “a pathway to judicial clerkships and employment at

large law firms.” Furthermore, a highly regarded law review can improve a law school's

reputation by attracting articles and essays written by prominent scholars. This boost in

reputation can attract the best faculty candidates to seek employment at the school.

Such benefits, however, are exclusive and zero-sum: some students win, and other

students lose. While those students who are deemed worthy of law review membership

witness their careers blossom, law students who are not chosen must seek other ways

to distinguish themselves from their peers. In addition, prestigious clerkships and

positions at top law firms establish a pipeline to future positions in government and

business that confer wealth and power. With so much at stake, the mechanisms that law

reviews use to pick each new class of law student editors are worth examining. At many

law schools, law reviews rely upon three primary methods of choosing editors, often

employing some combination of the three. The first pathway to gain membership onto a

law review is called “grading on,” whereby student editors are selected solely based on

their first-year grades. The second common method of editor selection is called “writing
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on,” which consists of a canned writing competition that can last from one to six weeks.

These two methods, either used alone or in conjunction, encompass the majority of law

review selection processes. The third method, used less frequently, is called “publishing

on,” which assesses potential student editors based on the quality of a publishable note.

Based on a study conducted in the late 1980s, eleven percent of the eighty-four law

reviews surveyed solely used a write-on method to assess applicants, while two percent

used grades as the only factor. The rest of the law reviews in the study used a

combination of grades and writing competition scores. Not much has changed. ***

Each editor selection method is not without its share of critiques. For example,

out of the three primary selection methods, the grading-on method is often viewed as

the most “objective” selection criteria because it centers on academic performance.As

of 2012, around eighty-eight percent of law reviews used “grades or class rank as

factors in selecting students for law review membership.” However, critics lament that

first-year law school grades often have a limited correlation with a student's skill in

scholarly writing or their aptitude for editing legal texts.Relying on first-year grades

tends to underemphasize an applicant's reading and writing ability and overemphasize

their ability to excel at law school exams, which may not adequately capture their legal

editing skills or ability to think critically about legal scholarship.Indeed, some aspects of

law exam writing--e.g., the familiar temptation to write as much information on the page

in the time allotted at the expense of the logical flow of ideas or even grammar--are

incompatible with strong legal writing. ***

[C]ritics of the writing competition point toward its canned nature, limited

timeframe, emphasis on “formalistic conformity,” and limited resource pool as

shortcomings. These factors not only hinder creativity, but also stymie opportunities to

critique dominant views with nontraditional legal opinions, insights, and resources. ***

For law reviews that manage to overcome these individual shortcomings ….

there remains the ongoing challenge of law review membership homogeneity. Although

some law reviews have adopted affirmative action plans, many others choose to

explicitly ignore race, ethnicity, and sex during the selection process. Such neutrality or

“colorblindness” appears to provide the fairest selection process for all students by
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eschewing categorizations that often carry with them hidden biases, stereotypes, and

prejudices. However, as critical race theory founder Derrick Bell argued, “the selection

process favors [B]lacks who reject or minimize their [B]lackness, exhibit little empathy

for or interest in [B]lack students, and express views on racial issues that are far

removed from positions held by most [B]lacks.” In other words, law students that tend to

perform well on law school exams or on writing competitions are often those who have

mastered the language of so-called traditional legal analysis. However, such legal

discourse, as noted above, has not historically catered to countercultural views or

framed legal analysis through the lens of race, gender, or sexuality in explicit ways.

Rather, traditional legal analysis tends to normalize the cultural views of the upper-class

White men who are its predominant authors. Put another way, legal analysis has

historically served as a White space, underscoring the goal of critical race theorists to

expose the embeddedness of racial ideology in many laws and public policies.

****
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O ver the last few years, more and more law firms have recognized the importance and value of having a diverse 
workforce, i.e., employees with different perspectives, opinions and experiences. As a result, law firms across the 
country have implemented diversity, equity and inclusion initiatives, including the pursuit of Mansfield Rule 
certification, in an effort to modify and improve upon their processes for making hiring and promotion decisions.

However, while there has been an overall push for increased diversity efforts among law firms, diversity in the legal 
profession falls far behind in comparison with other professions. In fact, according to data from the American Bar 
Association (ABA), only 19% of attorneys in the United States are considered minorities ("U.S. Supreme Court's 
affirmative action ruling a 'headwind' for lawyer diversity, experts say," Reuters, July 29, 2023). In comparison, 
minorities make up a much larger percentage in other professions, e.g., 36% of physicians and 30% of dentists. 
These numbers alone make it clear that much more needs to be done to create a diverse and innovative legal 
industry.

The need for a greater push by legal professionals to increase hiring and advancement opportunities for diverse 
candidates is only further illustrated by the findings from the ABA's Model Diversity Survey Report for 2022 (the 
report). The report summarizes findings from studying diversity, equity and inclusion efforts throughout the legal 
profession and examining representation among the different attorney levels of a law firm, e.g., equity partner, non-
equity partner, associates, of counsel. The report's 2022 findings are fairly consistent with those findings from both 
2020 and 2021, which showed that Caucasian men continue to dominate in representation within law firms they 
make up the top 10% of the highest paid attorneys at the firm and are disproportionately overrepresented in firm 
leadership positions (2022 ABA Model Diversity Survey, 2021 ABA Model Diversity Survey, 2020 ABA Model 
Diversity Survey, American Bar Association). In fact, Caucasian men were disproportionately overrepresented at 
the equity partner level but underrepresented at the associate level (2022 ABA Model Diversity Survey Reports). 
Further, Caucasian men were most likely to serve on governance committees at their law firms, whereas minority 
women attorneys were least likely to serve in these roles.

The report also found that all non-Caucasian attorney groups had 2% or less representation among the top 10% or 
next 20% of top earners in a firm. Additionally, African American women had the highest turnover rate throughout 
most of the attorney levels, especially at the partnership level. Further, the turnover rate for LGBTQIA+ individuals 
was higher than the baseline for both nonequity partner and of counsel roles and the turnover rate for disabled 
attorneys was higher than the baseline at the associate level. The report also found that African American males 
were more likely to be promoted to equity and nonequity roles, whereas African American women were least likely 
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to be promoted into these roles. Id. In comparison, associates who are disabled or are veterans were least likely to 
be promoted to equity partner relative to non-equity and of counsel roles.

These findings highlight the ongoing lack of diversity in the legal profession, and one way in which law firms are 
demonstrating their commitment to enhancing diversity is through obtaining certification under the Mansfield Rule. 
The Mansfield Rule, modeled after the NFL's Rooney Rule, was launched by the Diversity Lab in 2017 to assess 
whether law firms consider diverse candidates for hiring and promotions. The purpose of the Mansfield Rule is to 
diversify the entire power structure of law firms by broadening the pool of candidates considered for job openings, 
promotions, and leadership roles. The Mansfield Rule measures whether law firms have affirmatively considered at 
least thirty percent (30%) of talent from four groups: women attorneys, underrepresented racial and ethnic 
attorneys, LGBTQIA+ attorneys, and attorneys with disabilities for leadership and governance roles, equity partner 
promotions, formal client pitch opportunities and senior lateral positions. Law firms are also asked to consider 30% 
of underrepresented talent for C-suite roles and 50% underrepresented talent for top internal roles and outside 
counsel. The Mansfield Rule now on its sixth iteration continues to evolve and expand as previous versions did not 
specifically include equity partnership and did not count the four groups separately.

Obtaining Mansfield certification clearly demonstrates a law firm's commitment to diversity as those firms that 
piloted the Mansfield Rule from 2017 through 2019 have diversified their management committees by more than 30 
times the rate of non-Mansfield firms ("Mansfield Rule 6.0 Pushes for Increased Diversity in the Legal Profession" 
Civility, Aug. 26, 2022). More and more law firms are recognizing the importance and significance of obtaining 
Mansfield Rule certification. In fact, while only 60 law firms participated in Mansfield 2.0, as of 2023, there are 340-
plus U.S. and Canadian law firms, 20-plus U.K. law firms, and 75-plus legal departments participating in the 
certification process to implement the Mansfield Rule.

While the creation of a diverse workplace is the first step for law firms, they cannot simply stop there. Law firms 
need to take the necessary steps to foster a respectful work environment in which diverse employees feel valued 
and included. An emphasis on inclusion will signal to employees that their different viewpoints and experiences are 
encouraged. Further, promoting inclusion among their employees will lead to more effective communication, fewer 
misunderstandings, more effective motivational methods, increased recruitment and employee retention, better 
formed expectations, and increased productivity and teamwork.

Law firms can promote a respectful and inclusive work environment by creating diversity & inclusion committees 
and hosting training sessions geared towards educating employees about the importance of diversity and 
challenging implicit biases.

Overall, while diversity within the legal profession has improved over the last few years, progress has been slow, 
and law firm leadership must be further educated on the importance of diversity and inclusion so they will take 
greater steps toward enhancing diversity among leadership and increasing transparency of their firm's diversity, 
equity and inclusion practices.

KATHARINE W. FOGARTY is a partner in the Philadelphia office of Kaufman Dolowich. A civil litigator, Katharine 
concentrates her practice in employment law and commercial litigation, including discrimination, harassment, 
retaliation, and wage-and-hour violations. She represents employers, including schools and school boards, in 
federal and state courts and in administrative proceedings in federal, state, and local human rights agencies. 
ALEXANDRA LYNCH is an associate in the Philadelphia office of the firm. She focuses her practice on employment 
law and professional liability, and defends clients in matters involving sexual harassment, discrimination, wrongful 
discharge, and retaliation in state and federal courts, as well as before the U.S. Equal Opportunity Commission and 
state and local administrative agencies.
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S weet relief washed over me when I found my name on the July 2022 Pennsylvania Bar examination successful 
applicants list. Seeing my name was surreal. I was grateful. I was hopeful. I felt as if maybe, just maybe, my 
success would help increase the statistic that only 5% of attorneys are Black.

When I was applying to college, admissions committees promoted their colleges as inclusive and diverse. As the 
child of Jamaican immigrants those words rang welcome bells for me. I continued on the path of seeking diverse 
and inclusive spaces while in law school. I joined affinity groups such as BLSA and worked as a member of its 
executive board to provide resources and opportunities for our members. Creating spaces of power for my fellow 
students of color was my priority. Continuing this work and finding a workplace with the same mission of inclusivity 
and diversity was important to me.

So, now the question is: what does diversity mean to me, within the context of the legal profession?

I considered this question for days as I chewed on the word diversity, and I have an answer. Diversity is a 
continuous learning curve with no plateau in sight. Not because a plateau is impossible, but because the path of 
diversity and inclusion is a lifelong, collaborative effort. Diversity is the amplification of marginalized voices in 
spaces where they are not the majority. While creating these spaces, there must be opportunity for discomfort. 
Discomfort is the catalyst of growth and learning. When listening to minorities within the legal profession who are 
speaking their truth, it is important to be uncomfortable while listening to their stories, because discomfort means 
you are listening. Discomfort means you are working with a perspective that is not your own, but you are trying to 
create common ground. You are trying to understand, to be a better advocate for your peers, and clients, who may 
have different backgrounds from your own.

I began my legal career at State Farm Insurance during my 2019 1L Philadelphia Diversity Law Group (PDLG) 
summer internship and worked with this office throughout my law school career and now as a lawyer. Despite not 
being in person for the first few years due to COVID, I both learned from the attorneys who went above and beyond 
to cultivate my learning how to be a lawyer and we learned from each other more about diversity, inclusion and 
allyship.

When George Floyd died in the summer of 2020, I found it incredibly difficult to work. It was hard to concentrate 
when the world was shut down and there was nothing to distract me from the constant onslaught of video footage of 
his death. At this time, as a young Black lawyer-to-be, I was hyper-vigilant of responses to this tragedy. What did 
people do? What did they not do? I was relieved, and grateful, when our office held a discussion to share how we 
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felt about the tragedy. A space was created to grieve, to process, to talk about what we should and could do moving 
forward. The space was uncomfortable, but purposeful. As we engaged in difficult conversations about race in 
America, I felt seen, heard, and validated by my coworkers. These conversations were necessary and it made me 
feel safe in my new workplace environment. It felt safe to know my identity would be uplifted and heard.

I returned the following summer to State Farm. I was happy to be working with the office again not only for their 
work ethic and commitment to my development, but also for the manner in which they handled Floyd's death and 
the subsequent civil rights events by carving out time to hold a discussion on what to do moving forward. That stuck 
with me. This past summer, I collaborated with our office's diversity and inclusion committee on a project about 
Juneteenth. I presented on the holiday and afterwards I hosted a discussion with my coworkers. The main topic was 
on allyship and what being an ally looked like. Our discussion was robust. My co-workers brought meaningful 
questions and sought advice on how they could be better allies to marginalized communities. This moment was 
again monumental for me and solidified my decision to work with this company after graduation.

These moments of intentional inclusivity are important in the legal profession. Remember the statistic I mentioned 
earlier? Only 5% of attorneys are Black. That statistic reminds me that I am one of the few. I will see more peers 
that do not look like me than those who do. It was important for me to find a workplace where I could feel safe and 
comfortable in my skin. Fostering diversity in the legal profession should follow the example I experienced. Creating 
spaces. Hosting uncomfortable conversations and collaborating to reach mutual understanding.

As attorneys we are advocates first and foremost. Advocacy, to me, requires an intimate understanding of those for 
whom you are advocating. It requires having an open mind that is willing to listen and learn from those who are 
different from you. It is the key to effective, impactful advocacy. The legal profession should continue to strive to 
make diversity and inclusion a necessary part of the practice of law. I am thankful that as a young, Black, aspiring 
lawyer-to-be, I experienced diversity and inclusion not just as buzzwords, but as a sincerely held belief and practice.

Continue creating these spaces. May they be made with power, love, and a genuine desire to learn and uplift. That 
is how we as a legal profession can excel in the future. That is what diversity and inclusion in the legal profession 
can and should be.

KIMBERLY-JOY WALTERS is a Philadelphia Diversity Law Group (PDLG) 2019 alumna and a recent graduate 
from Widener University Delaware Law School. She currently works for Amy F. Loperfido & Associates in 
Philadelphia.
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The Legal's most recent poll asked readers whether their law firms or organizations prioritized racial, ethnic and 
gender diversity and inclusion as part of their culture.

While an overwhelming majority (65 percent) of the 37 respondents said their employers did place emphasis on 
diversity, 59 percent also said their organizations did not consider diversity when making decisions on promotions.

In addition, 49 percent of respondents to the The Legal's poll said they viewed their employers' stated emphasis on 
diversity as mere "window dressing."

The same questions were asked of readers in Texas, Connecticut and Florida. View the graphic below to see how 
those responses compared to Pennsylvania's results.

While it's important to note that the responses to Pennsylvania's poll represent a very small sample size, some of 
the open-ended answers left by respondents, most of whom chose to remain anonymous, do provide some insight 
into the troubling attitudes and approaches toward diversity that can stifle progress within an organization.

One commenter complained about their firm "retaining underperforming minority lawyers when 'non-diverse' 
lawyers with the same performance would almost certainly have been fired."

While that same respondent acknowledged that a "lack of diverse lawyers in the pipeline is a real issue," they 
added that "the elephant in the room is that diverse lawyers, and [their] advocates, want to be held to a different, 
lower, standard than everyone else. The fact that firms aren't willing to adjust their standards is not indicia of 
devaluing diversity."

Other commenters said they've witnessed pushback on diversity efforts within their own organizations.

"Some senior members are very committed to actual improvements in diversity, but small pockets of resistance 
stymie any real progress," said one.

Another said firm leaders currently have little financial incentive to devote more than lip service to the issue of 
improving diversity.

https://plus.lexis.com/api/document?collection=legalnews&id=urn:contentItem:5W07-S1B1-JBM3-R3N1-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=legalnews&id=urn:contentItem:5W07-S1B1-JBM3-R3N1-00000-00&context=1530671
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"Law firm profits are booming without meaningful diversity, especially at senior levels," the commenter said. "Unless 
and until that changes, doubtful that any significant progress will be made in terms of improving racial or gender 
diversity."

Even those who said they believed many law firms were committed to diversity pointed out flaws in their approach.

"I truly believe that most firms care about diversity in 2019. The problem is that all the top firms are going after the 
same candidates, who are of a limited number," one commenter said, adding that firms tend to focus too much on 
recruitment and not enough on retention.

Another commenter said law firms and other organizations that want to make real progress on diversity need to do 
more to counter-resistance within their ranks.

"I do think many firms value diversity, but they fail to realize that it takes courage and making others uncomfortable 
to be effective," they said. "If it didn't make the majority uncomfortable, diversity wouldn't be an issue in the first 
place. Also, I think some people hide behind substantial gender diversity to cover for the fact that they have made 
poor progress in the areas of racial and other diversity. There are few (if any) firms that do not have a lot more work 
to do in this area."
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I am the son of Mexican immigrants who, like so many others, came to the United States in the early part of the last 
century seeking a better life for themselves. I grew up in Los Angeles, a product of its public schools, and was 
fortunate enough to attend college and law school with substantial financial assistance from those schools.

Unlike a number of my peers, who knew early on that they wanted to be a lawyer, I made that decision after I had 
graduated from college, thinking it was a good option to develop a career in law or some other profession, even 
though I had never met a lawyer or even a judge. I have never looked back.

Over the years, first as an attorney and later as a judge, I have been committed to building a pipeline to the legal 
profession, starting with children in middle school and continuing into their college years. Hispanics are significantly 
underrepresented in the legal field, and in order to change that, it is crucial that we bring awareness of opportunities 
in the legal profession to students at an early age. One startling statistic is that 38% of the California population is 
Hispanic/Latino, yet only 6% of the attorneys in California are Hispanic/Latino. Of course, there are many reasons 
why minorities and people of color are disproportionately underrepresented in our profession, but that should not 
deter us from taking these first steps.

The Justice Carlos R. Moreno Courtroom pays tribute to Justice Moreno's remarkable 25-year career, marked by 
over 140 precedent-setting majority opinions.

It is undisputed that diversity in all aspects of our justice system is essential in building trust and confidence in that 
system and that such representation adds to the appearance as well as the substance of fairness and due process. 
The benefits for society, our global economy and the development of future leaders in the public and private sectors 
are obvious.

Pipeline programs are the key to diversifying the legal profession. They provide foundational knowledge about what 
lawyers do in the broad arena of the law; they offer direct access to lawyers and judges as mentors; they enhance 
lawyerly and test-taking skills; they open access to internship and financial aid opportunities; and they provide 
overall academic support to and build confidence in participants in the programs.

Throughout my career, through my service on various boards and equal access commissions, I have had the 
privilege of witnessing various programs and initiatives that actively support the advancement of diversity within the 
legal profession. My hope is that these examples serve as not only inspiration but also a guide for others who want 
to foster diversity in the legal field:

https://plus.lexis.com/api/document?collection=legalnews&id=urn:contentItem:6974-PW41-JCF5-V0WT-00000-00&context=1530671
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 JAMS Diversity Fellowship Program: As part of our commitment to increasing the pool of diverse neutrals, JAMS 
offers training, mentorship and sponsorship opportunities to aspiring alternative dispute resolution (ADR) 
professionals from diverse backgrounds. In addition to increasing opportunities in dispute resolution, the fellowship 
also assists with diversity recruitment in key JAMS markets.Diversity pledges: JAMS partnered with other ADR 
providers to support diverse neutrals through the signing of the Ray Corollary Initiative (RCI) Pledge. The initiative 
encourages ADR providers to include at least 30% diverse neutral candidates and drive accountability by tracking 
selections from those slates or rosters.Affinity bar associations: JAMS actively supports numerous affinity bar 
organizations. These organizations seek to improve the business opportunities available to their members by 
publicizing job opportunities in the private and public sectors, as well as by supporting member efforts to be 
appointed to serve in the judiciary.

In addition, I am honored that MLG Attorneys at Law recently named their state-of-the-art mock courtroom after me. 
The grand opening of the Justice Carlos R. Moreno Courtroom will foster collaboration, diversity and the highest 
standards of legal advocacy within the legal community, which is something I am passionate about. This cutting-
edge facility will allow attorneys to refine trial strategies with the goal of more effectively representing clients. I'm 
proud to have my name on this Costa Mesa, California facility.

I often reflect on my path in the legal profession: starting as a deputy city attorney, working in private practice and 
then serving on the judiciary for 25 years. Certainly, I received much advice and timely assistance in the process. 
But there is no question in my mind that I would have been better informed and greatly benefited from the kinds of 
legal pipeline programs that seek to build a path to greater diversity in our legal profession.

The content of this article is intended to provide a general guide to the subject matter. Specialist advice should be 
sought about your specific circumstances.

 Mr Hon. Carlos Moreno (Ret.)
 JAMS
 18881 Von Karman Ave Ste 350
 CA 92612
 Irvine
 CA 92612
 UNITED STATES
 Tel: 949224-1810
 Fax: 312655-0644

E-mail: Ksnyder@jamsadr.com

 URL: https://www.jamsadr.com/solutions
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THE FORGOTTEN: NYC AND SCHOOL SEGREGATION 
 

Deja Graham† 
 

Abstract 
 

School segregation is an issue of the past and present. 
Generations of Black and Brown Americans have attended schools 
that were inadequate and unequal to their white counterparts. This 
inequity in access to quality education has caused issues with diversity 
in professional fields, like the medical and legal fields. The lack of 
diversity in these fields are the results of decades of school segregation 
due to the government’s failure to eradicate the dual system of 
education. Since the landmark case of Brown v. Board of Education, 
little progress has been made in providing Black and Brown children 
in metropolitan cities adequate or equal education to their white 
counterparts. New York City is just one example of how school 
segregation in metropolitan cities has decreased a minority’s chance 
at success in obtaining higher education and, as such, entering the 
professional work force. The diversity issues that are seen in these 
professional fields starts on the first day a child is enrolled into 
kindergarten. The chances of a Black or Brown child achieving 
success decreases with every year they continue to receive a separate 
and unequal education. 
 

INTRODUCTION 
Though decades have passed, segregation is not only prevalent 

but palpable in our education system. It has been almost 70 years since 
the landmark decision of Brown v. Board of Education, which ruled 
segregation in schools unconstitutional.1 Before 1954, the entire 
country was split into black and white in every aspect from water 
fountains to schooling. In the unanimous majority opinion, Chief 
Justice Warren declared that “in the field of public education the 
doctrine of ‘separate but equal’ has no place. Separate educational 

† J.D. Candidate, University at Buffalo School of Law, Class of 2024. I want to 
thank Professor Heather Abraham for her guidance and insight; the incredible editors 
of the Buffalo Human Rights Law Review for making this publication possible; the 
NYC public school system that made me; and my father for instilling the work ethic 
and diligence in me that allowed me to defy the odds. 

1. Brown v. Bd. of Educ., 347 U.S. 483 (1954). 
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facilities are inherently unequal.”2 Even so, the doctrine of separate 
but equal still reigns in the modern-day education system. 

New York City has a reputation as one of the most culturally 
diverse cities in the world yet remains the most segregated place to 
attend school as a black person.3 Even though its schools are culturally 
diverse, the population of an individual school is predominantly one 
specific racial demographic.4 Attempts were made to address the issue 
of segregation in NYC public schools with, for example, Mayor 
Bloomberg’s “School Choice” initiative.5 At the conception of 
“School Choice,” segregation in NYC schools was beyond just the 
simple choice of a student. Segregation was engrained in the 
foundation of the school system itself due to the governments inaction 
to truly address the integration of schools post-Brown. This failure by 
the government to truly integrate schools has resulted in less diverse 
professional spaces. 

I. HISTORY 
In May 1954, the Supreme Court took a step toward creating 

equity in access to education for all Americans.6 Brown was a class 
action lawsuit brought to expose and address the inequity in access to 
education between black and white students.7 Black students were not 
receiving the same resources or education as white students, showing 
the true hypocrisy of the doctrine of “separate but equal.”8 Justice 
Warren went as far to say that separate schools are “inherently 
unequal.”9 Warren implied that as long as schools are segregated, 
students are not on an even playing field.10 Brown held that state-
sanctioned, also known as de jure, segregation is unconstitutional.11 
Though the Supreme Court’s ruling in Brown seems clear, states spent 

2. Id. at 495. 
3. DANIELLE COHEN, NYC SCHOOL SEGREGATION REPORT CARD: STILL LAST, 

ACTION NEEDED NOW 1 (June 2021), https://escholarship.org/uc/item/5fx616qn. 
4. Id. at 2.  
5. See Mayor Michael Bloomberg’s 2004 State of the City Address, GOTHAM 

GAZETTE (Nov. 27, 2022, 4:49 PM), https://www.gothamgazette.com/city/964-
mayor-michael-bloombergs-2004-state-of-the-city-address (allowing students to 
choose the high school they attend outside of their “zone” school based on address). 

6. Brown, 347 U.S. at 495. 
7. Id.  
8. Id.; see generally Plessy v. Ferguson, 163 U.S. 537 (1896).  
9. Brown, 347 U.S. at 495. 
10. Id.  
11. Id.  
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the next two decades, and beyond, trying to elude school integration.12 
Political leaders fought against integration by implementing both anti-
busing laws and other laws promoting segregation.13 The citizens in 
these communities met students who were attempting to integrate 
schools with violence.14 

Congress passed the Civil Rights Act in 1964 because progress 
toward ending discrimination and segregation was “too slow.”15 
Congress believed that the government needed to intervene because 
states were not making enough progress toward eliminating 
segregation on their own.16 Title IV of the Civil Rights Act focuses on 
the desegregation of public education.17 Specifically, Title IV calls for 
the dismantling of de jure or state-imposed segregation.18 Within the 
language of Title IV, there is a “racial imbalance” loophole, which 
states that desegregation does not mean “the assignment of students to 
public schools in order to overcome racial imbalance.”19 Under this 
loophole, there is no government intervention when schools are  
segregated based on the demographics of a neighborhood.20  

Neighborhoods, at the time, were separated by distinct racial 
lines. As such, this loophole made the Civil Rights Act ineffective in 
tackling the desegregation of schools.21 For the government to 
intervene under Title IV, there must be an action by a school board 
that imposed segregation of public schools.22 Segregation would 
continue unchecked as long as the school board did not take adverse 
action. The unique construct of Northern cities, and the racial 

12. See Resistance to School Desegregation, EQUAL JUST. INITIATIVE (Mar. 1, 
2014), https://eji.org/news/history-racial-injustice-resistance-to-school-desegregati 
on/; see also Bill Kovach, Governor Signs Anti-Busing Bill: Curb on Scholarships 
Is Passed, N.Y. TIMES (May 3, 1969), https://www.nytimes.com/-1969/05/03/archi 
ves/governor-signs-antibusing-bill-curb-on-scholarships-is-passed.html. 

13. See Resistance to School Desegregation, supra note 12; Kovach, supra note 
12.  

14. See Resistance to School Desegregation, supra note 12. 
15. See Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241. 
16. Id. (stating “in the last decade it has become increasingly clear that progress 

has been too slow and that national legislation is required to meet a national need.”). 
17. 42 U.S.C. § 2000d, et seq. 
18. Id.  
19. Id. 
20. Id.  
21. See Terry Gross, A ‘Forgotten History’ of How the U.S. Government 

Segregated America, NPR (May 3, 2017), https://www.npr.org/2017/05/03/526655 
831/a-forgotten-history-of-how-the-u-s-government-segregated -america.  

22. See 42 U.S.C. §2000d. 
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imbalance loophole in Title IV, meant that segregation could remain 
in place even if the school board took no adverse action. Title IV of 
the Civil Rights Act acted as a blockade between states and the federal 
government in addressing the segregation of schools in the North. The 
lines drawn for school districts and neighborhoods allowed 
segregation to continue while the states technically remained 
compliant with Federal law.  

A. New York’s History with Anti-Integration Measures 

In 1964, fifteen thousand white parents protested the 
desegregation of schools and the use of busing, which “shaped the 
wording of the Civil Rights Act.”23 Scholars argue that the Civil 
Rights Act’s language, specifically the “racial imbalance” loophole, 
not only allowed segregation to continue to exist but allowed for its 
expansion in the North.24 Specifically, it states that “these early 
‘busing’ protests and the resulting ‘antibusing’ provision in the Civil 
Rights Act limited the federal authority and political will to uproot 
school segregation in the North.”25 White parents began protesting the 
use of busing before it was used as a desegregation tool by school 
boards or courts.26 These protests, and the subsequent pressure placed 
on politicians, “influenced the amendments ensuring that the Civil 
Rights Act would not apply to school segregation and ‘busing’ in the 
North.”27 Protests deterred and delayed school boards from taking 
action to integrate schools.28 

In May 1969, Governor Nelson Rockefeller signed into law the 
most influential anti-busing law of its time.29 The State of New York 
enacted this law in response to large protests and outcries by white 
parents over the fear of their children attending integrated schools.30 
This law was the prototype for the anti-busing laws legislators in the 

23.  See MICHAEL F. DELMONT, WHY BUSING FAILED: RACE, MEDIA, AND THE 
NATIONAL RESISTANCE TO SCHOOL DESEGREGATION 28 (2016) (highlighting how 
white parents protesting school integration influenced politicians’ input on the 1964 
Civil Rights Act).  

24. Id. at 29.  
25. Id. at 28.  
26. Id.   
27. Id. at 52.  
28. Id. at 28-29. 
29. Kovach, supra note 12. 
30. DELMONT, supra note 23, at 28. 
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Southern states enacted to circumvent school integration.31 Indeed, 
“the Lent-Kunzeman ‘neighborhood schools’ bill generated national 
interest among integration opponents and became a model for similar 
‘freedom of choice’ school legislation in several southern states.”32 
This law, and the laws that followed in the South, allowed for state 
governments to remain compliant with the holding in Brown while 
also avoiding school integration.33 The North Carolina statute that the 
Supreme Court ruled unconstitutional in Swann v. Charlotte-
Mecklenburg was modeled after New York’s anti-busing law.34 In 
Swann, the Supreme Court ruled that busing is an appropriate remedial 
measure to tackle school segregation.35 This had no effect on the 
Northern cities due to the racial imbalance loophole in the Civil Rights 
Act and the already racially divided neighborhoods in these cities.36 
New York, upon Governor Rockefeller’s signing of the anti-busing 
bill, became the case study of how to accomplish segregation while 
still being compliant with Federal Law.37 

B. Supreme Court’s Derailment of Desegregation in Milliken v. 
Bradley 

In the early 1970s, after it was found that most of the black 
students in a North Carolina school system attended schools that were 
99% black, the Supreme Court ruled that busing of students is an 
appropriate remedy to promote the integration of schools.38 The 
concept of school zones and districts promoted segregation as black 
students did not live in the same neighborhoods or zones as their white 
counterparts, busing was a necessary tool for integration.39 The 
decision in Swann was a step toward progress, but it was also the 
furthest the Supreme Court was willing to go to eradicate school 
segregation.40 

31. Richard L. Madden, High Court Overturns New York’s Antibusing Statute, 
N.Y. TIMES (May 4, 1971), https://www.nytimes.com/1971/05/04/-archives/high-
court-overturns-new-yorks-antibusing-statute.html. 

32. DELMONT, supra note 23, at 52.  
33. Id. at 39. 
34. See Madden, supra note 31; Swann v. Charlotte-Mecklenburg Bd. of Educ., 

402 U.S. 1, 29-30 (1971).   
35. See, e.g., Swann, 402 U.S. at 29-30 (1971). 
36. DELMONT, supra note 23, at 28.  
37. Id. at 52.      
38. See, e.g., Swann, 402 U.S. at 7, 29 (1971).  
39. Id.  
40. See Milliken v. Bradley, 418 U.S. 717, 744 (1974).  
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In Milliken v. Bradley, a class action suit was filed alleging that 
the Detroit public school system was racially segregated.41 The district 
court ordered “state officials to submit desegregation plans 
encompassing the three-county metropolitan area.”42 This plan 
included fifty-two outlying, predominantly white, districts that were 
not party to the action and were not accused of committing 
constitutional violations.43 When the outlying school districts 
intervened in this action, the district court supported its order stating, 
“[s]chool district lines are simply matters of political convenience and 
may not be used to deny constitutional rights.”44The court of appeals 
agreed that the remedy to integrate schools would have to go beyond 
the city of Detroit.45 The district court found that the board of 
education’s construction of schools promoted segregation, stating, 
“Detroit school construction generally tended to have a segregative 
effect with the great majority of schools being built in either 
overwhelmingly all-Negro or all-white neighborhoods so that the new 
schools opened as predominantly one-race schools.”46 

The Supreme Court held that the court could not impose this order 
on the outlying school districts because there was no evidence these 
districts were segregated or promoted segregation policies.47 The 
lower court introduced evidence of Detroit’s use of school districts as 
a device to segregate students.48 The court reasoned that “this isolated 
instance effecting two of the school districts would not justify the 
broad metropolitan wide remedy contemplated by the District Court 
and approved by the Court of Appeals, particularly since it embraced 
potentially 52 districts having no responsibility for the arrangement 
and involved 503,000 pupils in addition to Detroit’s 276,000 

41. Id. at 717. 
42. Id.   
43. Id. at 717-18. 
44. Id. at 717. 
45. Bradley v. Milliken, 484 F.2d 215, 251-52 (6th Cir. 1973). 
46. Milliken, 418 U.S. at 726.  
47. Id. at 752-53.  
48.-Id. at 749-50 (“During the late 1950s, Carver School District, a 

predominantly Negro suburban district, contracted to have Negro high school 
students sent to a predominantly Negro school in Detroit. At the time, Carver was 
an independent school district that had no high school because, according to the trial 
evidence, ‘Carver District . . . did not have a place for adequate high school 
facilities.’ . . . In 1960 the Oak Park School District, a predominantly white suburban 
district, annexed the predominantly Negro Carver School District, through 
the initiative of local officials. There is, of course, no claim that the 1960 annexation 
had a segregative purpose or result or that Oak Park now maintains a dual system.”). 
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students.”49 In this ruling, the Supreme Court effectively guaranteed 
that there would never be an adequate plan to integrate metropolitan 
areas.50  

Justice Douglas wrote in his dissent, “when we rule against the 
metropolitan area remedy we take a step that will likely put the 
problems of the blacks and our society back to the period that antedate 
the ‘separate but equal’ regime of Plessy v. Ferguson.”51 He suggested 
the only adequate way to tackle segregation in metropolitan areas is 
through the use of a plan similar to the district court’s plan.52 Justice 
Douglas highlighted the usage and division of school districts as 
“either maintain[ing] existing segregation or caus[ing] additional 
segregation.”53 The state’s use of restrictive covenants created rigid 
racial neighborhood boundaries ensuring that black students would 
attend predominantly black schools.54 Douglas argued that the district 
court acted properly in ordering a multi-district plan to integrate 
schools. He reasoned that the segregation was attributable to the 
actions of the state of Michigan as a whole and not the individual 
district.55 He believed Michigan’s line drawing of school districts 
created segregated schools, and the holding of the Court would allow 
segregation to continue unchecked.56 

Justice White’s dissent echoes a lot of the concerns highlighted 
by Justice Douglas.57 Justice White noted that the majority ignored 
“the legal reality that the constitutional violation, even if occurring 
locally, were committed by governmental entities for which the State 
is responsible and that it is the State that must respond to the commend 
of the Fourteenth Amendment.”58 The dissenting opinions in Milliken 

49. Id. at 750.  
50. Id. at 759 (Douglas, J., dissenting). 
51. Id.  
52. Id.  
53. Id. at 761.  
54.-..Id. (“Restrictive covenants maintained by state action or inaction build 

black ghettos. It is state action when public funds are dispensed by housing agencies 
to build racial ghettos . . . the State creates and nurtures a segregated school system, 
just as surely as did those States involved in, Brown v. Board of Education, when 
they maintained dual school systems.”). 

55. Id. at 761-62. 
56. Id. at 762 (“. . . since Michigan by one device or another has over the years 

created black school districts and white school districts, the task of equity is to 
provide a unitary system for the affected area where, as here, the State washes its 
hands of its own creations.”). 

57. Milliken, 418 U.S. at 763.  
58. Id. at 770.  
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highlight how the majority’s narrow district-by-district view of 
addressing school desegregation in metropolitan areas impede 
integration efforts in cities post-Brown.59   

The Supreme Court’s decision in Milliken obliterated Northern 
cities’ trend toward integrated schools.60 Unlike the concurring and 
dissenting opinions, the majority did not explain why these outlying 
districts were not technically segregated: because “white flight” to the 
suburban areas surrounding Detroit led to predominantly white 
schools.61 The same “white flight” phenomenon occurred in cities 
around the country during the migration of Black southerners to 
Northern cities, leaving many inner-cities predominantly black.62 
These districts did not have black schools or white schools because the 
drawing of the imaginary school district lines overlapped with the 
drawing of racial segregation lines for neighborhoods.63 Simply put, 
there is no need to have “black” or segregated schools if there are few, 
if any, black families residing within the district.64 The segregation of 
neighborhoods through the use of redlining and the Milliken ruling 
made the integration of Northern schools improbable.65  

There was an immovable barrier standing in the way of integrated 
schools. The desegregation of education in any metropolitan city 
would have required the inclusion of surrounding, predominantly 
white, neighborhoods and districts. As stated by Justice Marshall in 
his Milliken dissent, the Court’s ruling preserved the “very evil” that 
Brown’s decision intended to remedy for the future.66  The decision in 
Milliken allowed the suburbs to act as an escape from the Court’s 
mandate in Green v. New Kent County to eradicate the dual system of 

59. Id. at 759-815.  
60. Id. at 750.  
61. Id. at 752-802. 
62. See William Voegeli, The Truth About White Flight, CITY JOURNAL (Aug. 

2020), https://www.city-journal.org/white-flight-from-cities; see generally ISABEL 
WILKERSON, THE WARMTH OF OTHER SUNS: THE EPIC STORY OF AMERICA’S GREAT 
MIGRATION (2011).  

63. See generally Mike Wilkinson, Segregation Then and Now: Metro Detroit, 
BRIDGE MICHIGAN (Dec. 6, 2016), https://www.bridgemi.com/urban-affairs/segrega 
tion-then-and-now-metro-detroit.  

64. Id.  
65.-See Redlining, EQUAL JUST. INITIATIVE, (Dec. 19, 2019), https://eji.org/ 

news/history-racial-injustice-redlining/  
66. Milliken, 418 U.S. at 802.  
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education.67 This allowed for the Northern cities to remain segregated 
and unchecked. As a result, Green’s ruling was completely ineffective 
in the North  even though it was not overturned. Milliken allowed this 
dual system to remain, creating a barrier to educational equity between 
black and white students in metropolitan cities.  

  
II. NYC’S SEGREGATED METROPOLITAN SCHOOL SYSTEM 
In 1964, thousands of white parents marched to the New York 

City Board of Education and City Hall to protest against the busing of 
students to integrate schools.68 These parents were protesting the end 
of the traditional neighborhood school system due to the threat of the 
use of school pairing or busing.69 This protest was only a few weeks 
before the Board of Education was planning to announce that over fifty 
schools would be matched to increase the racial balance in the school 
system.70 These protests were instrumental in pressuring 
representatives in Congress to implement the racial imbalance 
loophole in the Civil Rights Act definition of desegregation.71 While 
Brown ruled de jure segregation unconstitutional, it was then replaced 
with its more resilient counterpart, de facto segregation.72 De facto 
segregation is segregation that is not officially state-sanctioned, which 
makes it harder to document and eradicate. The de facto segregation 
that remained following Brown is now a self-sustaining system as 
citizens now self-segregate into the patterns that have existed for 
almost seventy years.73  

67. Green v. Cnty. Sch. Bd. of New Kent Cnty., 391 U.S. 430, 440 (1968); see 
also U.S. v. Jefferson Cnty. Bd. of Educ., 380 F.2d 385, 389 (5th Cir. 1967) 
(“[B]oards and officials administering public schools . . . have the affirmative duty 
under the Fourteenth amendment to bring about integrated, unitary school system in 
which there are no Negro schools and no white schools – just schools”); see also 
Will Stancil, The Radical Supreme Court Decision That America Forgot, ATLANTIC, 
https://www.theatlantic.com/education/archive/2018/05/the-radical-supreme-court-
decision-that-america-forgot/561410/ (last visited Apr. 23, 2023). 

68.Fred Powledge, More Than 10,000 March in Protest on School Pairing, 
N.Y. TIMES (Mar. 14, 1964). 

69. Id.  
70. Id.  
71. DELMONT, supra note 23, at 27-28.  
72. Brown, 347 U.S. at 495. 
73. See Gus Ispen, Note, New York’s School Segregation Crisis: Open the Court 

Doors Now, 87 BROOK. L. REV. 1045, 1045-46 (2022). 
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The segregation of schools has been recognized as an issue within 
the NYC public school system since the 1950s.74 In 1958, parents in 
Harlem boycotted a junior high school “claiming their children were 
not receiving a quality education.”75 Some of the parents were found 
guilty of violating New York law on compulsory education.76 Judge 
Polier dismissed the case against two of the parents and established a 
parents right to equal education for their child.77 This decision called 
out the NYC Board of Education for providing inferior education to 
black students.78 Since Brown, there has never been a city-wide 
desegregation lawsuit against NYC.79 As such, New York City has 
never been ordered by a court to desegregate the school system.80  

In 1964, the Board of Education announced a plan to desegregate 
schools through the use of a Free Choice Transfer program and the 
rezoning of schools.81 This plan would have paired white and black 
schools to create more racially balanced and integrated schools.82 This 
plan received a lot of backlash from white parents, resulting in the 
creation of the “Parents and Taxpayers organization (PAT).” This 
outrage by white parents and their attempt to thwart integration efforts 
resulted in one of the largest boycotts “to protest segregation and 
inequity in education.”83 This same school integration plan is what led 
to the aforementioned 1964 march of white parents onto the Board of 
Education.84 Throughout the late 20th and early 21st Century, Black 
and Latinx students in New York City continued to attend schools that 
were heavily segregated.85 

Since the 1960s, New York City’s schools have become more 
segregated; NYC is the #1 segregated school system for black students 
and #2 for Latinx students.86 This is due to New York’s participation 

74. PUB. EDU. ASSOC. & N.Y.U. RSCH. CTR. FOR HUM. RELS., THE STATUS OF 
THE PUBLIC SCHOOL EDUCATION OF NEGRO AND PUERTO RICAN CHILDREN IN NEW 
YORK CITY, (1955).  

75. COHEN, supra note 3, at 21.  
76. Id.  
77. Id.  
78. Id.  
79. Id.  
80. Id.  
81. Id.  
82. Id.  
83. See Junius Griffin, N.A.A.C.P. Plans Protests May 18 All Over State, N.Y. 

TIMES (Apr. 13, 1964); COHEN, supra note 3, at 22.      
84. DELMONT, supra note 23, at 28. 
85. COHEN, supra note 3, at 53.  
86. See, e.g., COHEN, supra note 3, at 2.  
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in de facto–that is, not officially state-sanctioned–segregation.87 In 
2002, Mayor Bloomberg appointed Joel Klein as school chancellor; 
Klein subsequently closed over a hundred schools and replaced them 
with charter schools.88 Charter schools are found to promote 
segregation as they are predominantly located in inner-city low-
income areas.89 In 2007, the Supreme Court struck down the use of 
race as a tool in admissions to create racially balanced schools.90 As 
such, schools in NYC, which had previously achieved racial balance 
by using race in admissions, had reverted to majority white.91 As a 
result of this decision, Mayor Bloomberg decided to revamp the school 
choice program as a tool for school admission.92 This program, 
available for high school students, allowed them to attend schools 
outside of their zone schools, as the zone schools represented a 
uniform racial demographic depending on the neighborhood.93 This 
program was meant to deal with the longstanding issue of segregation 
in the NYC public school system and give students the opportunity to 
attend better schools outside of their zone. This program was only 
made available to high school students, meaning students attending 
elementary and middle schools were required to attend their 
segregated zone school or a segregated charter school.94 

A. Bloomberg “School Choice” 

Under Bloomberg’s school choice system, eighth grade students 
participate in an application process which would allow them to attend 
any school within the NYC public school system if accepted.95 
Bloomberg’s school choice plan was meant to improve the education 
in the public school system and cure inequities in access to quality 

87. Ispen, supra note 74, at 1046 (2022) (citing Keyes v. Sch. Dist. No. 1, 413 
U.S. 189, 208 (1973)).      

88. COHEN, supra note 3, at 22.  
89. Id. at 57.  
90. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701 

(2007). 
91. COHEN, supra note 3, at 22 (citing N. MADER, C. HEMPHILL, & Q. ABBAS, 

THE PARADOX OF CHOICE: HOW SCHOOL CHOICE DIVIDES NYC ELEMENTARY 
SCHOOLS (2018)). 

92. COHEN, supra note 3, at 22.   
93. Id.  
94. Id.; Elizabeth A. Harris & Ford Fessenden, The Broken Promise of Choice 

in New York City High Schools, N.Y. TIMES (May 7, 2017). 
95. Id.  



158 BUFFALO HUMAN RIGHTS LAW REVIEW [VOL. 29 

education through integration.96 Bloomberg’s school choice has 
increased the high school graduation rate for Black and Latinx 
students but has failed to improve the integration of schools.97  

As of 2018, “black and Hispanic students are just as isolated in 
segregated high schools as they are in elementary schools – a situation 
that school choice was supposed to ease.”98 The school choice system 
mirrors that of the college application process in which students placed 
their desired schools into an hierarchy.99 Schools then decide on 
acceptance by reviewing the students’ grades and test scores.100 Under 
this system, “the most successful schools remain disproportionately 
middle class and white or Asian . . . low-income black or Hispanic 
children . . . are routinely shunted into schools with graduation rates 
20 or more percentage points lower.”101 The most successful schools 
in the NYC public school system for preparing students for college are 
the specialized high schools.102 

Specialized high school graduates often continue their education 
at Ivy League institutions.103 The alumni include Nobel prize winners, 
politicians, and doctors.104 These specialized high schools are 
predominantly white and Asian, while black and Latinx students are 
in schools with lower graduation rates.105 The ability to get into these 
specialized high schools and succeed depends on how well the middle 
schools prepared students for the application process and these 
schools’ curriculum.106 “While top middle schools in a handful of 
districts groom children for competitive high schools that send 
graduates to the Ivy League, most middle schools, especially in the 
Bronx, funnel children to high schools that do not prepare them for 
college.”107 The New York Times analyzed the inequity in access to 
education between top middle schools compared to middle schools in 

96. Id.  
97. Id.  
98. Id.  
99. Id.  
100. Id.  
101. Id.  
102. Mary Kay Linge, High School Guide: The Specialized Elite 8, N.Y. POST 

(Dec. 9, 2021), https://nypost.com/2021/12/09/high-school-guide-the-specialized-
elite-8/.  

103. Id.  
104. Id.  
105. Id.  
106. Harris, supra note 94.   
107. Id.  
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the Bronx, specifically Pelham Gardens.108 The Times highlights that 
the public school system is designed in which “some children win and 
others lose because of factors beyond their control–like where they 
live and how much money their families have.”109  

Admission into a specialized high school is dependent largely on 
the Specialized High School SAT (SHSAT) exam, which is a 
standardized test similar to the SAT exam high school students take 
prior to college.110 In the specialized high school admissions for 2022-
23, though Asian students made up 31% of SHSAT test takers, they 
made up over 52% of specialized high school offers for admission.111 
Correspondingly, white students made up 17% of SHSAT test takers 
but made up over 27% of specialized high school admission offers.112 
Comparatively, Black and Latinx students were over 45% of SHSAT 
test takers but received only 9% of admission offers.113  

Black and Latinx students are excluded from admissions to the 
schools best equipped to prepare them for college and their future.114 
Stuyvesant High School, the highest-ranking high school in New York 
City and the #36 public high in the nation, has been called out in regard 
to their exclusionary admission history.115 In 2019, Stuyvesant High 

108. Id.  
109. Id.  
110.-See Specialized High Schools, NYC MY SCHOOLS, https://www.my 

schools.nyc/en/help/specialized-highschools/#:~:text=-Students%20must%20be%2 
0residents%20of,.nyc.gov%2FSHS, (last visited Nov. 27, 2022, 5:14 PM). 

111. See Jennifer Vazquez, Nearly Half of NYC Students Who Took SHSAT 
Were Black or Latinx – Only 9% Got an Offer, NBC N.Y., (June 16, 2022), 
https://www.nbcnewyork.com/news/local/nearly-half-of-nyc-students-who-took-
shsat-were-black-or-latinx-only-9-got-an-offer/3737289/.  

112. Id.  
113. Id.  
114. Id.  
115. See Eliza Shapiro, Only 7 Black Students Got Into Stuyvesant, N.Y.’s Most 

Selective High School, Out of 895 Spots, N.Y. TIMES (Mar. 18, 2019), 
https://www.nytimes.com/2019/03/18/nyregion/black-students-nyc-high-schools.h 
tml#:~:text=Only%20seven%20black%20students%20were,to%20determine%20w
ho%20gets%20in.; see also Eliza Shapiro, This Year, Only 10 Black Students Got 
Into N.Y.C.’s Top High School, N.Y. TIMES (Mar. 19, 2020), https://www.nytim 
es.com/2020/03/19/nyregion/nyc-schools-numbers-black-students-diversity-special 
ized.html; Eliza Shapiro, Only 8 Black Students Admitted to Stuyvesant High School, 
N.Y. TIMES (Apr. 29, 2021), https://www.nytimes.com-/2021/04/29/nyreg 
ion/stuyvestant-black-students.html; Stuyvesant High School Ranking, U.S. NEWS & 
WORLD REPORT, https://www.-usnews.com/education/best-high-schools/new-
york/districts/new-york-city-public-schools/stuyvesant-high-school-13092#:~:text 
=Stuyvesant%20High%20School-%202022%20Rankings,they%20prepare%20stu 
dents%20for%20college (last accessed Nov. 27, 2022, 5:18 PM). 
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School admitted only 7 Black students out of 895 available spots.116 
In 2020, Stuyvesant High School admitted only 10 Black students; and 
in 2021, Stuyvesant high school admitted only 8 Black students.117  

Bloomberg’s school choice is analogous to the Freedom of 
Choice plans southern states used in the 1960s.118 Under Freedom of 
Choice plans, “students were automatically re-enrolled in the same 
school every year but had the option to change their enrollment if 
desired, which meant that a Black child could enter a formerly all-
white school.”119 These plans were popular in the Jim Crow south 
because they were ineffective at integrating schools.120 The freedom 
of choice plans were ineffective due to the years of segregation that 
left schools “racially coded.”121 These plans, similar to Bloomberg’s 
school choice, placed the burden of integrating schools on the 
students.122 The use of choice as a tool to promote school integration 
was known to be ineffective, as it preserved segregation.123 The 
ineffectiveness of “choice” was known in the 1960s and 1970s and 
should have been known by Bloomberg in the early 21st century. 

  
III. THE CONSEQUENCES OF SCHOOL SEGREGATION  

The segregation of schools hindered minority students’ access to 
education equivalent to their white counterparts in 1954, and it still 
does almost 70 years later. In New York, students attend racially 
segregated schools.124  Today, Black and Latinx students in NYC 
attend schools that are over 95% minority students.125 Bloomberg’s 
school choice was implemented on the promise that all students would 
be given a chance to attend a good school.126 Yet, the best schools in 
NYC are not available to Black and Latinx students.127 Black and 

116. Id. 
117. Id.  
118. Stancil, supra note 67. 
119. Id.     
120.Id.; see also Richard W. Brown, Freedom of Choice in the South: A 

Constitutional Perspective, 28 LA. L. REV. 455, 457 (1968).  
121. Id.  
122. Id.  
123. Brown, supra note 120.  
124. COHEN, supra note 3, at 22.  
125. Id.  
126. Harris, supra note 94.  
127. See Vazquez, supra note 111.  
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Brown students are not given the opportunity to attend the schools that 
will best prepare them for their future and further education.128  

In the early 21st century in the Northeast, Black and Latinx 
students accounted for about 90% of students in extreme poverty 
schools.129 Comparatively, white students alone in the Northeast 
accounted for 88% of students in low poverty schools.130 The benefits 
to attending integrated and racially diverse schools have been 
continuously debated for the last 70 years, even as recent as 2022.131 
Scholars have long stated that attending racially diverse schools has 
benefits for all students.132 However, students in the NYC public 
school system have never truly had the opportunity to attend integrated 
and racially diverse schools.133 This inequity in access to education 
has resulted in lack of diversity in professional spaces such as the legal 
and medical field. The segregation of schools in NYC has led to 
students in these schools to have less access to opportunities to further 
their education, which has led to less students in these schools 
pursuing college degrees, and even less pursuing graduate or 
professional degrees.  

The segregation in NYC public schools has created inequality 
between Black and Latinx students and their white and Asian 
counterparts.134 In NYC, the white and Black segregation, which 
started in the 1960s, has morphed into a form of segregation where 
Black and Latinx students are separated from their white and Asian 

128. Shapiro, supra note 115.  
129. See GARY ORFIELD & CHUNGMEI LEE, WHY SEGREGATION MATTERS: 

POVERTY AND EDUCATIONAL INEQUALITY 29-30 (2005), https://civilrightsproject-
.ucla.edu/research/k-12-education/integration-and-diversity/why-segregation-matte 
rs-poverty-and-educational-inequality/orfield-why-segregation-matters-2005.pdf. 

130. Id. at 27.  
131. See Regents for the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978); see also 

Grutter v. Bollinger, 539 U.S. 306 (2003); Fisher v. Univ. of Texas, 579 U.S. 365 
(2016); Transcript of Oral Argument, Students for Fair Admissions v. Univ. of N.C. 
(21-707); see also The Benefits of Socioeconomical and Racially Integrated Schools 
and Classrooms, CENTURY FOUND, (Nov. 27, 2022, 9:58 PM) https://tcf.-
org/content/facts/the-benefits-of-socioeconomically-and-racially-integrated-school 
s-and-classrooms/?agreed=1&session=1.  

132. See ORFIELD & LEE, supra note 129, at 42.  
133. See Powledge, supra note 68; see also Shapiro, supra note 115; Harris, 

supra note 94; DELMONT, supra note 23; COHEN, supra note 3. 
134. See J. Farley et al., How Have NYC’s High School Graduation and Colle 

ge Enrollment Rates Changed Over Time?, NYU STEINHARDT (Spring 2019), 
https://steinhardt.nyu.edu/research-alliance/research/spotlight-nyc-schools/how-ha 
ve-nycs-high-school-graduation-and-college.  
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counterparts.135 In 2018, Black and Latinx students graduated at a rate 
of 75% while their white and Asian counterparts graduated at a rate of 
90%.136 The best schools in NYC concerning college readiness are 
specialized high schools, which have been consistently inaccessible to 
Black and Latinx students.137 NYC’s schools are not only segregated 
by race but also by class, as the segregated schools also have a high 
number of low income students.138 Race and class overlap in NYC, 
with 52% of Black students and 62% of Latinx students living near or 
in poverty.139 In 2020, only 50% of Black and Latinx students 
graduating high school were found to be “college ready” compared to 
the over 75% of Asian and white students.140 Since 1990, at least 75% 
of Black and Latinx students have attended schools that were intensely 
segregated apartheid schools.141 Apartheid schools are schools that are 
almost entirely non-white with less than 1% white population.142 
According to the Civil Rights Project, in NYC, “1 in 4 Black students 
and 1 in 6 Latino students attend apartheid schools . . . twice the 
national average and well above the state average.”143  

This segregation of Black and Latinx students in NYC is further 
preserved through the use of charter schools.144 Charter schools were 
created to allow elementary and middle school students to attend 
schools outside of their zone schools that were not racially diverse.145 
Early in his tenure as mayor, Bloomberg closed over 100 
underperforming schools and replaced them with 150 charter 
schools.146 The segregation that occurs in charter schools is more 
intense than the segregation in traditional NYC schools.147 In fact, 
95% of Black charter school students and 91% of Latinx charter 

135. COHEN, supra note 3, at 1.  
136. See J. Farley et al., supra note 134.   
137. Shapiro, supra note 115.  
138. COHEN, supra note 3, at 47.  
139. See Data Tool, NYC.GOV (2023), https://www.nyc.gov/site/opportunity-

/poverty-in-nyc/data-tool.page (clicking “Children Under 18” under population, 
then “Race/Ethnicity” under poverty, and “In or Near Poverty” under poverty level).   

140. See Four-Year College Readiness Tool, EQUITY NYC, https://equity.nyc-
.gov/outcomes/education/four-year-college-readiness (last visited Nov. 27, 2022).  

141. COHEN, supra note 3, at 54.  
142. Id.  
143. Id.  
144. Id. at 57.  
145. Id. at 22.  
146. Id.  
147. Id. at 57. 
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students attend extremely segregated schools.148 The charter school 
system is tainted with apartheid schools.149 Indeed, “15% of Black 
students attend apartheid traditional schools, over half (51%) of Black 
students in charter schools are in apartheid charter schools.”150  

NYC specialized high schools further display the inequity in 
access to education that Black and Latinx students experience. In 
2018, student enrollment in specialized high schools was 82% white 
and Asian and 15% Black and Latinx.151 Similarly, in 2018, the gifted 
and talented schools had a school enrollment of 74% white and Asian 
students and 19% Black and Latinx students.152 The rigorous 
curriculum given to students enrolled in specialized high schools 
prepares these students for college, while also making the graduates 
more appealing to college admission officers.153 The eight specialized 
high schools in NYC have the highest college-readiness rating within 
the boroughs at 99%.154 In 2018, graduates from specialized high 
schools averaged a combined SAT score of 1429 out of 1600.155 
Comparatively, the closest tier of traditional schools averaged a 
combined SAT score of 1178, which is considered slightly above the 
national average.156 Graduates from specialized high schools are more 
likely to enroll in a College or University than graduates from other 
schools.157 The success of a student in a specialized high school has 
been found to be linked to the academic achievements of the student 
in middle school.158  As such, it is clear that the success of a student in 
NYC in attending college begins even before they enter high school.  

Black and Latinx students have the lowest rate of success in 
higher education attainment.159 Black and Latinx students are not 
pursuing education post-high school at the same rate as their white and 

148. Id.  
149. Id. at 57-58.  
150. Id.  
151. Id. at 83.  
152. Id. at 85.  
153. See Specialized High Schools vs. Regular Public High Schools, SYNERGY 

PREP (Sept. 21, 2019), https://www.synergy-prep.com/blog-1/2019/9/21/speciali 
zed-high-schools-vs-regular-public-high-schools; see also RAY DOMANICO, NEW 
YORK CITY’S SPECIALIZED HIGH SCHOOLS: NOT THE ONLY GAME IN TOWN 11 (Apr. 
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Asian counterparts.160 Approximately, 60% of white New Yorkers and 
43% of Asian New Yorkers have obtained a bachelor’s degree or 
higher.161 Comparably, only 25% of Black New Yorkers and 19% of 
Latinx New Yorkers have obtained a bachelor’s degree or higher.162 
In New York City, only about 16% of the population twenty-five years 
old or older obtained a graduate or professional degree.163 Black and 
Latinx students are not achieving educational success at the same rate 
as their fellow white and Asian New Yorkers.164 This racial disparity 
of educational attainment starts from the moment students are first 
enrolled into school.165  

Professional spaces, such as the legal and medical profession, 
have been highlighted as not demographically reflecting the world we 
live in.166 In regard to the legal field, 4.5% of lawyers identify as 
Black, 5.8% of lawyers identify as Latinx, while 80% of lawyers are 
white.167 In regard to the medical field, 5% of physicians identify as 
Black, 5.8% identify as Latinx, while 56.2% of physicians are 
white.168 This lack of diversity stems from the inequity in access to 
education seen across the United States. New York is just one example 
of a story that can be told of many metropolitan cities in the 
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Northeast.169 Unlike the rest of the country, the Northeast has made 
little to no progress regarding integrating their schools.170 

The educational attainment gap is not a New York issue or 
Northeast issue but a national issue for many metropolitan cities. 
Detroit’s population is 77% Black, and only 16% of persons twenty-
five years or older have obtained a bachelor’s degree or higher.171 
Philadelphia’s population is 55% Black and Latinx, and only 31% of 
persons twenty-five or older have obtained a bachelor’s degree or 
higher.172 Houston’s population is 68% Black and Latinx, and only 
34% of persons twenty-five or older have obtained a bachelor’s degree 
or higher.173 Los Angeles County’s population is 60% Black and 
Latinx, and only 33% of persons twenty-five or older have obtained a 
bachelor’s degree or higher.174 The city of Milwaukee’s population is 
58% Black and Latinx, and only 24% of persons twenty-five or older 
have obtained a bachelor’s degree or higher.175 Comparatively, cities 
that are predominantly white such as Portland (75% white) and Seattle 
(65% white) have a significantly larger population that have obtained 
a bachelor’s degrees or higher.176 According to the Census, 65% of 
Seattle’s and 51% of Portland’s population have obtained a bachelor’s 
degree or higher.177 Across the United States, Black and Latinx 
citizens in metropolitan cities are not obtaining bachelor’s or 
professional degrees at the same rate as white citizens of metropolitan 
cities. This cycle of Black and Latinx citizens having lower 
educational attainment compared to their white counterparts will 

169. See Erica Frankenburg, What School Segregation Looks Like in the US 
Today, in 4 Charts, CONVERSATION, https://theconver-sation.com/what-school-
segregation-looks-like-in-the-us-today-in-4-charts-120061 (July 19, 2019) 

170. Id.  
171. See Detroit, Michigan, Population Data, U.S. CENSUS (2020), https://-

www.census.gov/quickfacts/fact/table/detroitcitymichigan/PST045221. 
172. See Philadelphia, Pennsylvania, Population Data, U.S. CENSUS (2020), 

https://www.census.gov/quickfacts/fact/table/philadelphiacitypennsylvania,detroitc
itymichigan/PST045221. 

173. See Houston, Texas, Population Data, U.S. CENSUS (2020), https://-
www.census.gov/quickfacts/fact/table/houstoncitytexas/PST045221. 

174. See Los Angeles County, California, Population Data, U.S. CENSUS 
(2020), https://www.census.gov/quickfacts/fact/table/losangelescountycalifornia/-
PST045221. 

175. See Milwaukee, Wisconsin, Population Data, U.S. CENSUS (2020), https-
://www.census.gov/quickfacts/fact/table/milwaukeecitywisconsin/PST045221. 

176. See Portland, Oregon, & Seattle, Washington, Population Data, U.S. 
CENSUS (2020), https://www.census.gov/quickfacts/fact/table/portlandcityoregon,-
seattlecitywashington/PST045221. 

177. Id.  
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continue if the issue of school segregation in metropolitan cities is left 
unchecked.178 

IV. WHAT NOW? 
This gap in educational attainment among races will be onerous 

to overcome. Brown, Swann, and Green were holdings that moved the 
needle toward progress in creating equity in education.179 The court’s 
holding in Milliken destroyed any progress made toward educational 
equity in metropolitan cities.180 The dissenting opinions in Milliken 
represent the route that should have been taken.181 The majority’s 
distinct movement away from creating equity can likely be attributed 
to the retirement of Chief Justice Warren and Nixon’s presidency.  

The Warren Court has often been praised as the most liberal court 
in history due to the various landmark decisions the court issued, like 
Brown, Bolling v. Sharpe, and Miranda v. Arizona.182 Contrarily, 
President Nixon ran his campaign on a southern strategy “designed to 
gain the votes of individuals who opposed school desegregation and 
the votes of northern whites who did not wish for their children to 
attend school with urban minorities.”183 Coincidentally, four out of the 
five Justices who signed onto the majority opinion, including Chief 
Justice Burger, were appointed by Nixon.184 The decision in Milliken 
aligns closely to Nixon’s southern strategy, and, as such, goes directly 
against Brown’s goal of providing equity in education. The dissenters 
were correct in their criticism of the majority for conflicting with the 
clear goals the court had set in the two decades prior.185 The position 

178. See Study International, Parents’ Education Levels Affect Children’s 
Likelihood to Attend College – Study, STUDY INT’L https://www.studyinternation 
al.com/news/parents-education-levels-affect-childrens-likelihood-attend-college-st 
udy/ (Feb. 9, 2018) 

179. See Brown, 347 U.S. at 495; Swann, 402 U.S. at 31-2; Green, 391 U.S. 
440-41. 

180. Milliken, 418 U.S. at 752-53. 
181. Id. at 752-802. 
182. See Tony A. Freyer, American Liberalism and the Warren Court’s Legacy, 

27 REV. AM. HIST. 133 (1999). 
183. See Frank Brown, Nixon’s “Southern Strategy” and Forces Against 

Brown, 73 J. NEGRO EDUC. 191, 191 (2004). 
184. See Nixon and the Supreme Court, NAT’L ARCHIVES, https://www.nixon 

library.gov/news/nixon-and-supreme-court#:~:text=Richard%-20Nixon%20nomin 
ated%20six%20justices,promise%20from%20the%20new%20President (last 
visited Apr. 19, 2023). 

185. See Milliken, 418 U.S. at 752-802; see also Robert A. Sedler, The Profound 
Impact of Milliken v. Bradley, 33 WAYNE L. REV. 1693, 1722 (1987) (stating 
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of the dissenters is the way the court should have ruled in Milliken if 
they wanted to truly eliminate the doctrine of separate but equal from 
the innermost depths of our system.186  

The Milliken decision is only the second example of the 
government's unwillingness to truly act on addressing school 
segregation. Title IV of the Civil Rights Act of 1964, like Milliken, 
was designed to appease white citizens while disregarding the rights 
of Black and minority citizens.187 In the construction of the Civil 
Rights Act, metropolitan cities were left immune to desegregation 
efforts through the racial imbalance loophole.188 The Civil Rights Act, 
which was signed a decade after the ruling in Brown, was the first 
instance in which the government should have taken action to secure 
equity in Education across the country.189 The government, in its 
drafting of the Civil Rights Act, should have taken the opportunity to 
protect the rights of all citizens and eradicate the dual system of 
education. With the racial imbalance loophole, the Civil Rights Act 
punished the south for their use of de jure segregation but allowed the 
de facto segregation in the North to remain unchecked.190  

The Civil Rights Act took a decade to come into fruition after 
Brown.191 That is ten years in which the purpose of Brown went 
virtually unchecked by the government. Within those ten years, white 
Americans across the country began to mobilize against the possibility 
of school integration.192 That decade allowed the white majority to 
organize and make efforts to hinder any progress toward the 
integration of schools.193 This is a time in which Black citizens, who 
lacked the same political pull, also organized to bring attention to the 

“Justice Marshall’s prophecy in his Milliken dissent has proven to be strikingly 
correct. The effect of the Milliken decision in Detroit has indeed been      “to allow 
our great metropolitan areas to be divided up each into two cities – one white, the 
other black.”). 

186. Sedler, supra note 185, at 1721 (“If all the schools in the Detroit 
metropolitan area had been desegregated in 1975, the schools in Detroit, like the 
schools in the rest of metropolitan area, would reflect the socioeconomic 
composition of the entire area, and would not be attended predominantly by 
economically disadvantaged children.”). 

187. 42 U.S.C. § 2000d, et seq. 
188. See id.  
189. See id.  
190. See id.  
191. 42 U.S.C. §2000. 
192. DELMONT, supra note 23, at 28.  
193. Id. at 28-29; Powledge, supra note 69.  
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inequities through the use of boycotts.194 The efforts by white 
Americans across the country, especially in New York, directly 
influenced the language in the Civil Rights Act.195  

With the current state of educational attainment in the United 
States, it is safe to say the results of these efforts in the 1950s and 
1960s surpassed their expectations. The Civil Rights Act is possibly 
the most important piece of legislation from the 20th Century and was 
intended to be a chance for the government to right the wrongs of 
segregation.196 The Civil Rights Act was a chance for the government 
to move the needle and make progress in providing a truly level 
starting point for all citizens. Despite the intended purpose of the Civil 
Rights Act, its enactment was clearly muddied by the intentions of 
white Americans.197 The Civil Rights Act should have worked for the 
benefit of all Americans, but Black Americans residing in the North 
were not protected in terms of school integration.  

The Civil Rights Act spread a message: if there is school 
segregation in the South  the federal government will work to eradicate 
it, but if there is school segregation in the North, it is a problem for the 
North alone.198 A decade later, Milliken’s holding echoed the same 
theme. However, the message was that integration of schools in cities 
is the goal, but the government cannot–or will not–do anything to help 
achieve this goal.199 The government took too long after Brown to take 
action in addressing the inequities in education, and possibly too much 
time has passed for effective change.  

The inequity in educational attainment in cities needs to be 
addressed by government action and desegregation plans that cross 
district lines. The federal government must make the integration of 
schools in metropolitan cities a priority, as state and local governments 
are ineffective of addressing these issues on their own.200 Congress 
should enact legislation that begins with implementing guidelines and 
setting goals for cities to reach regarding the integration of their 
schools. This legislation should be rigorous in holding cities 
accountable for the continued segregation of their school systems. 
Legislators must create guidelines that cities would have to reach to 

194. See COHEN, supra note 3, at 21; see also Griffin, supra note 83.  
195. DELMONT, supra note 23, at 28-29, 52. 
196. H.R. Cong. Res. 7152, 88th Cong. (1964). 
197. DELMONT, supra note 23, at 52. 
198. 42 U.S.C. §2000. 
199. See Milliken v. Bradley, 418 U.S. 717 (1974). 
200. See generally COHEN, supra note 3.  



2023] NYC School Segregation    169 

 

obtain certain federal funding regarding education.201 This legislation 
should be enacted pursuant to the Spending and Necessary and Proper 
Clauses of the Constitution.  

Cities like Detroit, Los Angeles, and New York City should be 
considered the priority for Congress to address, as they are some of 
the largest cities in the United States with the most segregated school 
systems.202 Any plan for the integration of metropolitan cities must 
include the districts surrounding the cities, as white flight has made 
singular district integration impossible.203 For example, the city of 
Detroit is currently predominantly Black and Latinx while majority of 
the surrounding districts are almost completely white.  

Today, the integration of schools in Detroit, similar to in 1974, 
would require the inclusion of surrounding districts. Cities should 
implement plans similar to those in place in Cambridge, 
Massachusetts.204 Cambridge has in place a controlled choice system 
in which “every school in the 6,700-student district has to have a 
balance of lower and higher income families that reflects the district’s 
socioeconomic distributions as a whole.”205 Cambridge has also 
eliminated the use of zone or neighborhood schools completely, 
requiring families to “select and rank their top school choices, and the 
district makes a match that factors in their preferences and their 
socioeconomic standing to ensure parity at each school.”206 These are 
the type of plans that Congress should encourage to be implemented 
in all cities across America. Though these plans may be slightly 
challenging in larger districts, like NYC, that should not deter the 
government from creating such programs.  

V. CONCLUSION  
Separate and unequal is the current state of education not only in 

New York City but in cities across the country. This gap in education 
is due to the government’s failure to take action in addressing the de 

201. U.S. CONST., art. 1, §8, cl. 18.  
202. Id.; Detroit, Michigan, Population Data, U.S. CENSUS (2020), https://w 

ww.census.gov/quickfacts/fact/table/detroitcitymichigan/PST045221; Los Angeles 
County, California, Population Data, U.S. CENSUS (2020), https://-www.census.g 
ov/quickfacts/fact/table/losangelescountycalifornia/PST045221. 

203. See generally DELMONT, supra note 23.  
204.-See Carly Berwick, 3 Promising Models of School Integration, 

EDUTOPIA.ORG (Oct. 26, 2018), https://www.edutopia.org/article/3-promising-
models-school-integration/.  

205. Id.  
206. Id.  
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facto school segregation that occurred throughout the North prior to 
and following Brown.207 Chief Justice Warren’s statement in Brown 
that “[s]eparate educational facilities are inherently unequal” still 
reigns true today.208 n terms of education, metropolitan cities are 
“divided up into two cities–one white, the other black.”209 The 
continued segregation of schools has led to issues with diversity in 
professional fields. Black and Latinx students are not given the same 
opportunity to succeed educationally as their white counterparts.210  

In the current era, where there is a push to end the use of 
affirmative action policies in college admissions, it is even more 
critical we create an educational environment where everyone has the 
opportunity to succeed.211 Hopefully, there will be a day where the 
conversation regarding diversity and integration is futile, but that is 
not today. We must act now if we ever want professional fields to 
mirror the world we live in.  

207. See generally DELMONT, supra note 23.  
208. Brown, 347 U.S. at 495. 
209. See Sedler, supra note 185, at 1722; see also Milliken, 418 U.S. at 815 

(Marshall J., dissenting). 
210. DOMANICO, supra note 153. 
211. Transcript of Oral Argument, Students for Fair Admissions v. Univ. of 

N.C., (2022) (No. 21-707). 
 


	20231108 Going Beyond  PPT as Handout
	RCC-Structural-Racism-Glossary
	Selected excerpts from_ The Color of Law Review by Parks & Toussaint
	A Push for More Progress_ Increased Diversity in the Legal Profession
	A Push for More Progress: Increased Diversity in the Legal Profession
	Body
	Classification


	Diversity in the Legal Profession_ A Hopeful Perspective From a Young_ Black Female Attorney
	Diversity in the Legal Profession: A Hopeful Perspective From a Young, Black Female Attorney
	Body
	Classification


	Readers_ Poll Sheds Light on Attitudes_ Approaches Hindering Diversity in Legal Profession
	Readers' Poll Sheds Light on Attitudes, Approaches Hindering Diversity in Legal Profession
	Body
	Classification


	United States_ The Path To Diversity In The Legal Profession
	United States: The Path To Diversity In The Legal Profession
	Body
	Classification


	[Untitled]
	The Forgotten - NYC and School Segregation 


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.7
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType true
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Novarese-Bold
    /Novarese-BoldItalic
    /Novarese-Book
    /Novarese-BookItalic
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU (Use these settings to create PDF documents suitable for reliable viewing and printing of business documents. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


