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Questions Presented

1. Are a defendant’s constitutional rights violatagen a sentencing court bases its
sentence upon conduct of which the jury had acepiftim?

2. Does it violate the Sixth Amendment for a fetldrstrict court to calculate the applicable
U.S. Sentencing Guidelines range, and to imposachrigher sentence than the Guidelines
would otherwise recommend, based upon its findwag) & defendant had engaged in conduct of

which the jury had acquitted him?
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Opinion Below

The opinion of the United States Court of Appealstfie District of Columbia Circuit
(Pet. App. No. 13-10026) is reported at 744 F.38213The court’s order affirmed the decision
of the United States District Court for the Distri¢ Columbia to impose sentencing terms,
which took into account acquitted conduct.

Constitutional Provisions and Statutes Involved.

The Fifth Amendment to the Constitution of the @diStates: See Appendix I.

The Sixth Amendment to the Constitution of the EdiStates: See Appendix I.

Section 1B1.3(a) of the United States Federal ®eirtg Guidelines, 18 U.S.C. §
1B1.3(a): See Appendix .

Section 1B1.4 of the United States Federal Semgr@6uidelines, 18 U.S.C. § 1B1.4:
See Appendix I.

Statement of the Case

In 2005, Joseph Jones (Jones), Antwuan Ball (Haésmond Thurston (Thurston)
(hereinafter Petitioners) and fifteen others warkated alleging narcotics and racketeering
offenses involving the Congress Park Crew in Sasgh@/ashington, D.€.In February 2007,
the Petitioners and other co-defendants (not gartlyis appeal) proceeded to trial on charges of
crack cocaine distribution and participation inakraocaine distribution conspiraéyAt trial,
the government introduced evidence involving rerasl, testimony from purchasers of crack
from the Petitioners and testimony of cooperatimnesses and members of the alleged

conspiracy’> On November 28, 2007, a jury found Petitioneristybeyond a reasonable doubt,

! United States v. Jones, 744 F.3d 1362, 1365 (DiC2014). The Congress Park Crew was a gang tipgraut
of the Southeast of the District of Columbia fgrexiod of roughly thirteen years. Id.

2 1d.

°1d.




of distributing cocaine base, also known as craakacquitted them of participation in a crack
distribution conspirac§).

At Petitioner Jones’ sentencing, the court foungbbe a preponderance of the evidence,
that he was party to a conspiracy to distribute ®® grams of crack cocaifeBased on the
judge found facts and convicted conduct, the distourt imposed a 180 month sentence for
Jones—within the 30-year maximum statutory sentamckvarying below the 324 to 405
months recommended by the United States Sentefiitelines (U.S.S.GY.At sentencing,
the judge attributed his downward departure froe\hS.S.G. to Jones’ background, criminal
history and concerns about the severity of punistirfte crack cocaine offenses.

Similarly to Jones’ sentencing, the court foundaljyreponderance of the evidence, that
Petitioners Thurston and Ball were party to a dfistribution conspiracy foreseeably involving
over 1,500 grams of crack cocaine. The districtceentenced Thurston to 194 months—within
the 20-year maximum statutory sentence and valyghow the 262 to 327 month range
recommended by the U.S.S’GBall received an actual sentence of 225 months the district
court—within the five to 40-year statutory rangel @92 to 365 months recommended under the
U.S.S.G® At both Thurston’s and Ball's sentencing, thegedchoed the reasoning in Jones’

sentence for the downward variance in their cses.

|
Id. at 1365-66.

o
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I
°1d. at 1366. Downward adjustments in Petitioneesitences also included a 12-month reduction liorston and
15-month reduction for Ball to account for any pige that resulted from the delay in their senteméor the
respective periods of time, due to a derivativéoadiaken by a co-defendant (not party to thistjpet), that the
court thought might affect Petitioners’ convictions
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Summary of the Argument

The use of acquitted conduct to enhance a crinsieraience violates Petitioners’ Due
Process rights, because doing so disregards teamppion of innocence attached to the
Petitioners and allows fact-finding by the prepaadee of the evidence, below the standard of
proof required in criminal proceedings. The lastrfdecades of jurisprudence, including the
Supreme Court decisions and federal statutes hevéhie effect of restricting the sentencing
judges’ unlimited discretion in what informatioreghcould use to set criminal punishment,
where such discretion violated criminal defendaRktfth Amendment Due Process rights.
Petitioners assert that because acquitted concagtaejected by the jury, as not proved beyond a
reasonable doubt, the court finding the facts quéted conduct by the preponderance of the

evidence in order to increase the Petitioner’seserd violates the Apprendi-Ring-Blakely-

Booker line of Supreme Court precedents and isuttorized by the United States Sentencing
Guidelines.

The Petitioners’ Sixth Amendment right to a jurgswiolated when the district court
increased its sentence based upon acquitted cobdcatise the court’s reliance on acquitted
conduct subvert the jury’s determination that tbeegnment failed to prove these facts beyond a
reasonable doubt. Particularly, consideration guéted conduct as the basis for an increase in

sentence contradicts precedent set out in BlakedyBooker. Additionally, Petitioners find as a

matter of law, it is substantively unreasonablednsider acquitted conduct as relevant conduct
for purposes of sentencing.

The Argument
l. The Petitioners Fifth Amendment Due Process rightaere violated when district

court based its sentence upon conduct of which thery had acquitted them, because a) the



presumption of innocence, which attached to the Piéibners with regard to the alleged
conduct remained intact after the acquittal; b) setencing judges’ wide discretion has been
found to violate defendants’ constitutional rightsand the law has been evolving to bracket
this discretion; and c) the district court imposedcriminal punishment based on the facts
that the Court found by the preponderance of the eddence.

a. Presumption of Innocence, a Basic Component @iiFTrial Protected by the Due
Process Clause, Remains Intact after Acquittal:

The jury convicted Petitioners Jones, ThurstonBaltiof distributing small quantities of
crack cocaine, but acquitted them of conspiraayistribute drugs® Thus, the Petitioners were
guilty, in the eyes of society, only of the cocathstribution offense. According to the jury of
the Petitioners’ peers, the state failed to proxyobd a reasonable doubt that the criminal
conduct of conspiracy had occurred. Because thedPers were found not guilty of the
conspiracy to distribute drugs, they retained theasumption of innocence of that charge at the
end of the trial.

The presumption of innocence has long been recedrag a fundamental liberty right at
common law and is protected by the Due Processs€lafithe Fifth Amendment and the

Fourteenth Amendment.Since Taylor v. Kentucky 436 U.S. 478, 490 (1975 Court has

1% Jones, 744 F.3d at 1370.

1 See Coffin v. United States, 156 U.S. 432, 45®%)§stating that, the existence of the presumpiifdnnocence
in favor of the accused is “the undoubted law, ardatic and elementary, and its enforcement liekeafdundation
of the administration of our criminal law”). Sels@Estelle v. Williams, 425 U.S. 501, 503 (197&)<gerving that,
the presumption of innocence “although not artitedan the Constitution, is a basic component fafiatrial under
our system of criminal justice”). See also TawoKentucky, 436 U.S. 478, 490 (1978) (holding ttinet trial
court's refusal to give instruction on the presuarpof innocence resulted in a violation of petigo’s right to a
fair trial as guaranteed by the Due Process Clafidee Fourteenth Amendment).
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recognized that the jury must be explicitly instagton the presumption of innocence in order to
protect the defendant’s Due Process right to affiait™*

In United States v. Watts, 519 U.S. 148 (1997) (ueram), the Court explained that “an

acquittal on criminal charges does not prove thatdefendant is innocent” (citation omitted).
The Court also asserted that, it's unknown, whaatd the jury rejected or accepted as true when
it returned a not guilty verdic¢t Petitioners do not quarrel with the truth of #a@sopositions.
However, the proof of innocence was never requimexlir justice system in order to avoid the
guilty verdict. To require that defendant provesihnocence before he can walk out of the
courthouse a free man, is an impermissibly higlléuarfor an individual defendant to sustain.
Requiring that defendant proves his innocence bdfar Court, turns the presumption of
innocence on its head and is contrary to the fureshah principles of liberty and justice that are
at the foundation of the American society.

Petitioners in the instant case maintain that #reyinnocent of the drug conspiracy
charges, based on the jury acquittal of that chargeesumption that our society fully
recognizes. In our criminal justice system, pamisnt is imposed based on the finding of
guilt.** Allowing the judge to take acquitted conducttasbasis upon which to increase
punishment, just after the jury have stated they tion’t believe the defendant is guilty of the

conduct, subverts the jury’s role. In the wordguadtice Stevens, “[the notion that a charge that

2 Taylor, 436 U.S. at 490 (holding that the trialidts refusal to give petitioner's requested ircitom on the
presumption of innocence resulted in a violatiomisfright to a fair trial as guaranteed by the Puecess Clause
of the Fourteenth Amendment).

¥ Watts, 519 U.S. at 155.

14 See Ball v. United States, 470 U.S. 856, 861-88%). (emphasizing that, criminal sentence is a éssary
component of a ‘judgment of conviction™).
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cannot be sustained by proof beyond a reasonabla dway give rise to the same punishment as
if it had been so proved is repugnant to [constinat] jurisprudence®
b. Sentencing Judges Discretion Is Constraineddgfendant’s Due Process Rights
Historically, Judges have enjoyed wide discretiowhat facts they could consider at
sentencing. However, over the past four decatiedatv has developed to define and bracket
this discretion, in part, because application aforjudicial discretion yielded inconsistent
sentences throughout the criminal justice systemw,ia part, because in some instances broad
judicial discretion was found to violate defendaiith and Sixth Amendment constitutional
rights
i. United States Sentencing Guidelines
A. 1In 1970, Congress passed a statute codifyiadgradition of wide judicial discretion
at sentencing in 18 U.S.C. 8 3661, which statess tNa limitation shall be placed on the
information concerning the background, characted, @nduct of a person convicted of
an offense which a court of the United States neagive and consider for the purpose of
imposing an appropriate senten¢é.The United States Sentencing Guidelines
("U.S.S.G.”), implemented in 1984, incorporatedl.®.C. § 3661 into U.S.S.G. 8

1B1.4, which provides: "In determinirige sentence to impose within the guideline

15 Watts, 519 U.S. at 170 (Stevens, J., dissenting).

16 See Furman v. Georgia, 408 U.S. 238 (1972) (margitiat where discretion is afforded a sentenbiogy,
including judges, on the imposition of a death gnéhat discretion must be directed and limitecas to minimize
the risk of arbitrary and capricious action), sk &regg v. Georgia, 428 U.S. 153 (1976); Seeritidv.
Oklahoma, 455 U.S. 104, 114 (1982) (holding thatdtntence may not refuse to consider, as a noétew, any
relevant mitigating evidence in imposing a deatftesece), see also Lockett v. Ohio, 438 U.S. 586 §).9

18 U.S.C. 83553 (2012); Apprendi v. New Jersey, 83B. 466 (2000) (Stevens, J.); Ring v Arizona, B36. 584
(2002) (Ginsburg, J.); Blakely v. Washington, 54351296 (2004) (Scalia, J.); United States v. Booké3 U.S.
220 (2005); Cunningham v. California, 549 U.S. 22007); Rita v. United States, 551 U.S. 338 (20@r¢yer, J.);
Gall v. United States, 552 U.S. 38 (2007) (Stevapsilleyne v. United States, 133 S. Ct. 2151 @QThomas,
J.).

1718 U.S.C. § 3661 (2012).
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range, or whether a departure from the guidelines igavdaed, the court may consider,
without limitation, any information concerning thackground, character and conduct of
the defendant, unless otherwise prohibited by Bee 18 U.S.C. § 3661%' U.S.S.G. §
1B1.4 distinguishes between the information thedart may consider in imposing a
particular sentence within the guideline rangenftbe factors that determine that
applicable guideline sentencing range. The laterndentified in U.S.S.G. § 1B1.3(a),
the “relevant conduct” sectidn.

B. “Relevant conduct” section, which was firsindatory, but since the decision in

United States v. Booker, 543 U.S. 220 (2005) becadvesory along with the rest of the

guidelines? directs the sentencing judge to determine theicaige guidelines

sentencing range based on individual and joint aohinplicated by “the offense of

conviction.”* Once that sentencing range is determined, the@durt may take into

account all other conduct described by § 1B1.4¢ctis unlimited, “unless otherwise

prohibited by law,” to determine the exact sentesnog whether departures from the

guidelines range are warrant&d.

ii.  United StatesSentencing Guidelines do not authorize calculatinthe sentencing
range based on acquitted conduct.

The Petitioners assert that the sentencing cowtnmodetermine the Guidelines

sentencing range based on acquitted conduct, betaeisrelevant conduct” section of the

181d. app. § 1B1.4 (2012).

°1d, § 1B1.3(a) (2012).

20 Booker, 543 U.S. at 245 (Breyer, J., delivering dipinion of the Court in part) (holding that theyisions that
make the U.S.S.G. mandatory are unconstitutional).

#2118 U.S.C. app. § 1B1.3(a) (2012).

221d. § 1B1.4 (2012).
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guidelines, § 1B1.3, includes criminal conduct tesdieto the offense aonviction. On the
contrary, acquitted conduct is conduct allegedheinhdictment that has not been proven at trial.

Petitioners were subjected to a 10-month jury,tdating which the government had
unfettered discretion to put on the evidence toaritskcase that the Petitioners were guilty of
the commission of two crimes: distribution of cracaine and conspiracy to distribute crack
cocaine. At the conclusion of the trial, the offerof criminal conspiracy was not proved by the
government beyond a reasonable doubt. Therefothid case, the only offense of conviction is
the offense of drug distribution; and conduct rdatio drug distribution, not to conspiracy,
should be included in the sentencing range underdJG. § 1B1.3.

iii.  The opinion below is based on United Stagsev. Watts, which is not dispositive

on the issue of using acquitted conduct at senteng.
The District of Columbia Circuit Court of Appealsgaes that acquitted conduct can be
included in calculating the guidelines sentencimpe based on several precedéht®f those,

only United States v. Watts is binding on this Gour

A. Prior to Watts, this Court did not have an occasmdecide the precise issue
whether basing a sentence on the acquitted conthliated the U.S. Constitutiofi. Yet,
the Watts opinion was un-briefed, un-argued, asded per curiam, prompting Justice
Kennedy to dissent from the majority holdifTg.

B. This Court based its majority opinion_in Watts gipally on two pillars: first, its

holding in Williams v. New York, 337 U.S. 241 (1948 case decided 35 years before

the enactment of the Guidelines; and second, dd.$8C. § 3661, which was

incorporated into U.S.S.G. § 1B1.4.

% Jones, 744 F.3d at 1369.
% Watts, 519 U.S. at 170 (Kennedy, J., dissenting).
25

Id.
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(1) The Watts Court argued, both with respect to Wikaand 18 U.S.C. § 3661, that
the long standing practice during sentencing wastsider all conduct that
informed the Judge about Defendant’s “life and ahtaristics, even conduct
that did not result in a conviction.”® The Watts majority did not address Justice
Stevens’ dissenting argument that § 3661 was imcatpd into 81B1.4, which is
not the section that describes what conduct Distoarts may consider when
calculating the sentencing range, 8§ 1B1.3 is. €guently, Justice Stevens
argued that 8 3661 expansive language should ne$dxkto justify including
acquitted conduct into the calculation of the seciteg range under the
guidelines. Instead of addressing Justice Stevegsiment, the Watts majority
simply asserted that § 1B1.3 “directs sentencingtsdo consider all other
related conduct, whether or not it resulted in mviction.”’

(2) This formulation by the majority obfuscates rattiem clarifies the issu&@. The
category of conduct “that does not result in a ection” is broad. For example,
it includes conduct with which the Defendant wasaneharged. In fact, it is the
uncharged conduct that the § 1B1.3 section of the Guidelines speilfy directs
the Courts to consider, while acquitted conduciismentioned®

(3) Petitioners contend that there is a vast differdseteveen the conduct that was
never charged, and conduct that was charged, edlantd rejected by the jury,

based on reasonable doubt that such conduct had piéice® Conduct that was

never charged has unknown tendency to be truetpthefacts and

% Watts, 519 U.S. at 151 (emphasis added).

"1d. at 153-54.

8 Seeid. at 170 (Kennedy, J., dissenting).

218 U.S.C. app. § 1B1.3(a) (2012).

%0 petitioners also note that the issue of unchacgeduct is not before the Court in the instant case

15



circumstances comprising this conduct have neven betted in an adversarial
court proceeding before a jury. Acquitted conchad. And while the Petitioners
do not dispute that it is impossible to know whiabts underlying the acquitted
conduct the jury rejected, and which they did Ratitioners contend that the lack
of such knowledge shoufareclude, rather than allow, the use of all of the
acquitted facts in further judicial proceedingsiagithe Defendant, contrary to
what the majority in Watts has heft.
C. Judicial determination that conduct underlyingcguittal has occurred byhe
preponderance of the evidence violates Petitiondse Process rights.
I. “Beyond a reasonable doubt” is the standard of pof required in criminal
proceedings.
The requirement that criminal guilt be proven “beg@ reasonable doubt” was a well-
established concept in common law. And since 18¥9 standard of proof has been expressly
mandated by this Court to establish guilt in alintnal prosecutions in In re Winship, 397 U.S.

358 (1970). The Winship Court held that Due Pssdglause “protects the accused against

conviction except upon proof beyond a reasonabl#dof every fact necessary to constitute the
crime with which he is charged® The highest standard of proof in criminal prosiems is the
principal instrument for reducing the risk of cortidns resting on factual errdt. “Beyond a
reasonable doubt” embodies the core values atahe bf the American judicial system, in the
words of Justice Harlan, “it is far worse to comaa innocent man than to let a guilty man go

free*

31 See Watts, 519 U.S. at 155.

32 Winship, 397 U.S. at 364.

% 1d. at 363.

3 1d. at 372 (Harlan, J., concurring).
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il. But for being charged with multiple offenses, aquitted conduct could not
have been used against the Petitioners.

The issue arises when criminal punishment is n@hetlk imposed on defendants, based
upon facts that were not found by proof beyondaseaable doubt at sentencing, as in the
instant case. The three Petitioners were chargghdowe count of drug distribution and one
count of conspiracy to distribute drugs. The goweent failed to prove the conspiracy charge
beyond a reasonable doubt and the Petitionersvestacquittals in this offense. Yet, at
sentencing, the lower court, by a “preponderanda®tvidence” standard, found that a
conspiracy nonetheless existed, notwithstandinguityés verdict and used the acquitted conduct
to sentence the three Petitioners to 180, 194 aBdrnths in prison, respectively. These
sentences were substantially higher for each Beditj than the usual length of incarceration of
21 to 71 months for the offense of conviction, hesgathe acquitted conduct of conspiracy was
taken into consideratiolf. Had conspiracy been the only charge againsti®teits they would
have incurred no punishment, as they were acquitettiitionally, this acquitted conspiracy
charge would not have been counted in sentencingnip other possible criminal convictions in
subsequent years. However, because in this ¢ase,were two charges and Petitioners were
acquitted of one, but convicted of the other, theduct which was the basis of the acquitted
charge was counted in sentencing for the convictiBmch aggregation of conduct of conviction
and acquitted conduct violates the Petitionersysnggion of innocence as discussed above, and

subverts the role of the jury.

35 Jones, 744 F.3d at 1366.
36 1d. at 13609.

17



iii. Allowing finding of facts that increase Petitioners’ criminal sentence by the

preponderance of the evidence violates the princips articulated in Apprendi-Ring-

Blakely-Booker line of precedents.

Petitioners assert that allowing the Court to imseecriminal punishment applied to
defendant based on the facts found by the prepanderof the evidence, violates the principles

articulated by this Court in the line of cases thegan with Apprendi v. New Jersey, 530 U.S.

466 (2000) (Stevens, J.). In Apprendi, this Caoledlt with the question of statutory maximums
and ruled that "other than the fact of a prior dotien, any fact that increases the penalty for a
crime beyond the prescribed statutory maximum roastubmitted to a jury, armmioved beyond

a reasonable doubt.“*” In Ring v Arizona, 536 U.S. 584 (2002) (Ginsbulg, a case on

sentencing that followed Apprendi, the Court cladfthat “statutory maximum” is the
maximum sentence a judge may impose solely bas#ukedacts reflected in the jury verdict or
admitted by the defendarftAnd if defendant's authorized punishment is cayitt on the
finding of a fact, that fact must be found by ayjbeyond a reasonable dodbtin United States
v. Booker, 543 U.S. 220 (2005) (Stevens, J.),@usrt further explained that Apprendi
“expressly declined to consider the Guidelines’duse only the narrow question about the
statutory maximums was posed, but those princgalesunguestionably applicable to the

Guidelines.”*® Finally, in Blakely v. Washington, 542 U.S. 23®04) (Scalia, J.) the

Petitioner's sentence was calculated based orda{jrof an aggravating factor, “acting with

deliberate cruelty,” which constituted an “addi@bfact” required to be found by a jury beyond

37 ppprendi, 530 U.S. at 490 (Stevens, J.) (empteakigd).
¥ Ring, 536 U.S. at 602 (Ginsburg, J.) (quoting Agti, 530 U.S. at 482-483).
39
Id.
“0 Booker, 543 U.S. at 238 (Stevens, J.) (quotingrapgi, 530 U.S. at 497) (emphasis added).
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a reasonable doubt, per ApprefitiiJustice Scalia summed up the spirit behind therégpdi-

Ring-Blakely-Booker line of cases succinctlgl“facts essential to imposition of the level of

punishment that the defendant receives -- whether the statute calls them elements obffense,
sentencing factors, or Mary Jane -- must be founthé jurybeyond a reasonable doubt.”*?

In the instant case, the sentencing court fouaddhbts constituting the acquitted conduct
of conspiracy to distribute crack cocaine by theppnderance of the evidence in order to
increase the Petitioner’s incarceration termsddimg so, the sentencing court relied_on Watts
and the application of the Guidelines that seengiaibwed it “unlimited discretion” with
regard to the facts that it could take into accoubwever, this application of acquitted

conduct, as an additional fact found by the Judgthe preponderance of the evidence in order

to increase Petitioner’s sentences, runs contcafApprendi-Ring-Blakely-Booker Court’s

jurisprudence. Criminal sentence is the actualgtument that the defendant receives, measured
in months and determined based on the complex seles. However, the application of the
Guidelines cannot violate the fundamental pring@diculated in the U.S. Constitution and
defended by this Court over the past four decaués jurisprudence that, basing punishment on
acquitted conduct violates the Due Process cldbaethe appropriate standard of proof to
determine any fact that increases the criminalridat’'s punishment is “beyond a reasonable
doubt”; and that the appropriate factfinder of théacts, without which the punishment would

not be increased, is the jury.

I. The Petitioners’ Sixth Amendment right to a jury was violated when the district

court increased its sentence based upon acquittedraduct because a) the court’s reliance

1 See Blakely, 542 U.S. at 305 (Scalia, J.).
2 Ring, 536 U.S. at 610 (emphasis added).
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on acquitted conduct subverts the jury’s determinaibn that the government failed to prove

these facts beyond a reasonable doubt; b) this coaticts Blakely and Booker precedents

and; c) it is substantively unreasonable to considacquitted conduct as relevant conduct
for purposes of sentencing.
a. The court’s reliance on acquitted conduct to nease Petitioners’ sentences violates
the Sixth Amendment as it subverts the jury’s detémation in applying facts that the
government failed to prove beyond a reasonable doub

i. Juries safeguard defendants’ liberty; increasig the sentence based solely on
judge-found facts violates the spirit of the SixtrAmendment and the holdings in the line of

precedents from_Apprendi to Alleyne.

Prior to the Apprendi, Ring, Blakely, Booker, Alley line of cases, judges could

consider facts apart from those determined byyawuth no Sixth Amendment bar so long as it
was within the statutory rand@.The history of allowing for a high level of dedeice to judges

at sentencing dates back to the very inceptiorolinial America®* However, the notion of
protecting one’s freedom and surmounting only tigldst standard before taking that freedom,
not only shares the same pedigree as judicialetiscr in the United States, it is embedded in the
bedrock of our constitutional democra€yAs applied in criminal proceedings, no greateedth
exists to one’s liberty, than imprisonment andwshsthe Founding Fathers amended the United
States Constitution to require “in all criminal pezutions, the... right to a speedy and public

trial, by an impartial jury...

“3 Apprendi, 530 U.S.at 481-82 (discussing the ceuristory on deference at sentencing).
*1d. at 481.

*°1d. at 481-82.

0 U.S. Const. amend. VI.
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Petitioners received higher sentences than augtbhy the jury’s guilty verdict$’
Delivering a sentence beyond the range attribudetd convicted conduct is in direct violation

of the Sixth Amendment and this Court’s precedeimsApprendi and Alleyne the defendant’s

sentence was increased solely based on judge-fastedby a preponderance of the evidence,
thereby increasing either the ultimately appliedimum or maximum statutory range of
sentence, respectively. In both cases this Cotetrained that this was a violation of the
defendants’ right to a jury tri4f

A. In the instant case, the facts of the acquittmaduct were not proved beyond a

reasonable doubt and, therefore the upward adjastmé@etitioners’ sentences was in

violation of the rule in Apprendi-Ring-Blakely-Boek This Court’s legal evolution from
Apprendi through Booker emanates from the Sixth Admeent’® In Apprendi, the

Court held that facts germane to an increase itesea beyond the statutory maximum
must be submitted to a jury to find beyond a reabtendoubt® This reasoning, as the

court laid out in the Jones v. United States 52%.3227 (1999) dicta one year prior,

stems from the Sixth Amendment: “under the... noticel jury trial guarantees of the
Sixth Amendment, any fact (other than prior coneit} that increases the maximum
penalty for a crime must be charged in an indictigubmitted to a jury, and proven
beyond a reasonable doubt>”

B. In Ring, aggravating factors found beyond aosable doubt, consideredly at

sentencing by a judge, were insufficient to increase a defendant’s gumisnt from life

47 Jones, 744 F.3d at 1365.

“8 Apprendi, 530 U.S. at 476-477; Alleyne, 133 S.aE©2160.

“9 Apprendi, 530 U.S. at 476.

50|d. at 490.

°1 Apprendi, 530 U.S. at 476 (quoting Jones, 526 Ht243, n. 6).
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imprisonment to death because the aggravatingriaatere not put to a jurt?. Though
sentencing the defendant to death was within gietstry maximum, Justice Ginsburg
refined the Apprendi holding to define “statutorgximum” to mean only the maximum
sentence as authorized by jury-found fagts.

C. Two years later, this Court considered a sinmiatter in_Blakely, where the

sentencing judge found aggravating factors thatsmed the punishment imposed on
defendant beyond the prescribed Washington Statielgwe range but still within the
statutory maximum? Justice Scalia delivered the opinion of the gdwstding that facts
dispositive to the increase in defendants’ punisttrbeyond the prescribed guideline
range, must be found by a jury, beyond a reasordhlbt, to survive a Sixth
Amendment challeng®. The Court’s reasoning on the Sixth Amendment ment is
most adeptly described in this quote from Justicai&:

“...the relevant “statutory maximum” is not the maxim sentence a judge may
impose after finding additional facts, but the nmaxim he may imposeithout
any additional findings...in this case [the judgelilcbnot have imposed the
exceptional 90-month sentence solely on the bdsledacts admitted in the
guilty plea.”®®

Analogous to Petitioners’ argument in the instaase; but for the sentencing judges’
findings by a mere preponderance of the evidenlakeB/ would have received a lesser

sentenceé’

2 Ring, 536 U.S. at 588 (emphasis added); this Gojuntisprudence makes clear that the maximum seetéhat a
judge may impose must be based solely on factsatefil in the jury verdict or admitted by the Defamidsee Ring,
536 U.S. at 602; “the maximum he would receivpuhished according to the facts reflected in tig yerdict
alone™ (quoting_Apprendi, 550 U.S. at 483); HawidJnited States, 536 U.S. 545, 563 (2002) (pityralpinion);
cf. Apprendi, 550 U.S. at 488, (facts admitted ly defendant).

> Ring, 536 U.S. at 602.

> Blakely, 542 U.S. at 299-300.

*°|d. at 304-314.

*° Blakely, 542 U.S. at 303-304.

®" See supra notes 4-8.
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D. Following the Blakely decision, this Court ajgpl the same reasoning_in Booker
and held that the United States Sentencing Guielel{tU.S.S.G”) are advisory. The
U.S.S.G. are analogous to the Washington StateeS@ng Reform Act, which provided
the statutory basis in Blakely, therefore, precedence would dictate that anyeas® in
sentencing beyond the maximum guideline range baisele jury’s conviction, would
be unconstitutional.
ii. Allowing the use of acquitted conduct at sentesing relegates the jury’s role to
that of a “low-level gatekeeper,” where a finding dguilty beyond a reasonable doubt by a
jury on lesser offense could open the door to a fiting by a preponderance of the evidence
by a judge that a greater offense also took placend to increase the sentence accordingly.
Allowing the use of acquitted conduct in sentenémthe instant case, created the exact

situation that Jones warned about, where the jufyniding guilt on some criminal offense

merely opens the door for the judicial finding icetive of much greater criminal culpabilfty.
This relegates juries to low-level gate-keeperheathan the “bulwark” between the accused
and the staté'

As the_ Jones Court predicted the problems in Apfire¢here are foreseeable scenarios
that may trouble this Court should the instant easgfavorably for the Respondent. For
example, if this Court were to rule Petitionerstt8iAmendment rights were not violated by the
lower courts’ consideration of acquitted condudiicreasing punishment at sentencing, then the

government may employ the following tactic: indngfian individual with crime A, knowing

8 Booker, 543 U.S. at 233.

%9 See Blakely, 542 U.S. at 307-305; see Booker 543 &t 233 (stating the majority’s view that notBix
Amendment distinction exists between Blakely ano|&w).

% Jones, 526 U.S. at 233-34 (quoting the majorifya ‘potential penalty might rise from...a nonjurytefenination,
the jury’s role would correspondingly shrink frohretsignificance usually carried by determinatiohgult to the
relative importance of low-level gatekeeping...”).

®1 2 J. Story, Commentaries on the Constitution ofdhited States 540-541 (4th ed. 1873).
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sufficient evidence exists to clear the reasondblét standard, but waiting to present evidence
of crime B until sentencing, knowing evidence afre B falls short of the reasonable doubt
standard, however, the judge need only find thigraant “committed the crime” by a
preponderance of the evidence. This scenario exiesp future where the jury acts as a low-
level gatekeeper and runs counter to the very marpbrequiring the state to present evidence
beyond a reasonable doubt in criminal cases—toreriba state is meeting a standard reflective
of the gravity of losing one’s liberty.

b. Blakely and Booker support the finding that P@ners’ Sixth Amendment rights were

violated.
The sentences received by Petitioners, even theitbn statutory range, are much
higher than they would have received, if the Cdidftnot rely on judge-found facts by the

preponderance of the evidence. Blakely and Bogkealsdirectly to the issue at hand in the

instant case. In Blakely, the judge sentenced éfiendlant to a term 90-months, more than three
years higher than the 49 to 53 month range prestiily the underlying offend. In Booker,

the baseline offense prescribed a Guidelines rahg&0 to 262 months but on the basis of
judge-found facts, the defendant was exposed tgheehrange ultimately awarding him a 300
month sentenc®. In both of these cases the judge increased fleadiant’s incarceration based
merely on judge-found facts by a preponderancaegtiidence and in both cases the majority
opinion succinctly held that practice to be in giidn of the Sixth Amendmefit. “[Alny fact

(other than a prior conviction) which is necesdargupport a sentence exceeding the maximum

%2 Blakely, 542 U.S. at 299-300.
53 Booker, 543 U.S. at 227.
% See Booker, 543 U.S. at 233; see Blakely, 542 &t.304-14.
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authorized by the facts established by a plea itfygar a jury verdict must be admitted by the
defendant or proved to a jury beyond a reasonahlétd®

Though Justice Stevens, acknowledged in Bookeiiftha guidelines were advisory,
there may not be a Sixth Amendment violation, tlhid@lines still heavily influence a judge’s

decision at sentencirt§. Additionally, in a spirited Booker dissent, JustiStevens asserted that

the court’s holding to make the Guidelines advisomounted to judicial overstepping, arguing
the structure of the Guidelines implementing a naémy determination of sentencing ranges
coupled with judicial discretion within those rasgéo not raise Sixth Amendment issfies.

However, in looking back at the holding_in Blakglyined by Justice Stevens, the court noted

“Whether the judicially determined factsquire a sentence enhancement or meadligw it, the
verdict alone does not authorize the senten®eThe court seems to make it clear, even before
Booker, that whether a sentencing range is advisorgandatory, the judge must structure those
ranges based on the facts reflected by the judicter

In the instant case, the lower court did not dstlalguideline ranges in accordance with
the convicted offense, but rather calculated timteseing ranges based on both the convicted
and acquitted conduct. Considering acquitted congthen determining the sentencing range
subverts the jury’s verdict, thereby robbing thétmers of their Sixth Amendment rights.

Blakely and Booker are prime examples where thetaxerturned sentences with facts

analogous to the case in chief—defendant was ctadaf a crime, the sentencing judge handed

down a heavy sentence, the upward adjustment tersging was justified by facts not found by

% Booker, 543 U.S. at 244 (quoting Justice Stevarabrity opinion).
% 1d. at 272 (Stevens, J., dissenting).

®71d. at 273.

% Blakely, 542 U.S. at 305, note 8.
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the jury but by one judge’s determination, and @airt consistently ruled that practice in
violation of the Sixth Amendment. Petitioners #s&t this Court, continues that tradition.
C. It is substantively unreasonable to consider aitted conduct as relevant conduct for
purposes of sentencing.

In the eyes of the Founding Fathers, facts thatimaease a defendant’s exposure to
punishment must be proved beyond a reasonable tlmaljtiry to satisfy the Sixth Amendment

(unless the facts are admitted by the defendaimvoive a prior conviction as Nichols v. United

States, 511 U.S. 738 (1994) (Rehnquist, J.) all3%#) comprehensive review of jurisprudential
history and basic tenants of United States lawtheslCourt to admit that exclusive judicial fact
finding as a basis for increasing one’s maximumighunent raises serious constitutional
questions? With those considerations in mind, it would bestantively unreasonable for a
judge to increase one’s sentence solely basedaunttiexi conduct and thereby amounts to abuse
of discretion by the sentencing judge.

For example, a scenario raising such serious ¢ahetial questions is found in

Cunningham v. California, 549 U.S. 270, 281 (20here California’s determinate sentencing

structure leaves the judge to decide between arfeedium and high sentence solely based on
judicial fact-finding’* The Court points to both consistent holdings urtde Sixth Amendment,
and “longstanding common-law practice” requiringydact that exposes a defendant to a
greater potential sentence must be found by a pota judge, and established beyond a
reasonable doubt, not merely a preponderance @hiidence* A system like California’s

determinate sentencing structure at issue in Cghaim, sets up substantively unreasonable

% Apprendi, 550 U.S. at 483.

™ Jones, 526 U.S. at 239-252.
! Cunningham, 549 U.S. at 274.
2|d. at 281.
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sentences when judicially found facts amount tosthle basis for increasing a sentence from the
medium range to the higher range—in that casefereince of four year§

The Sixth Amendment question before the Court terage”...whether the la¥orbids a
judge to increase a defendant’s sentamtess the judge finds facts that the jury did not find
(and the offender did not concedé&y.1n the instant case, Petitioners find that buttie
consideration of acquitted conduct at sentenchngycourt handed down a substantively
unreasonable sentence that otherwise would bedidebias a matter of law. The facts of this
case stipulate that Petitioners’ sentences werédnrigher than what was warranted based the
convictions rendered by a jufy. It is substantively unreasonable for a judgerasgribe a
penalty five to six times higher than the underyaonvicted offense level, especially when the
U.S.S.G. authorizes a variance of 25 percent dreegide of the Guidelines ranffe.

Conclusion

The Court must rule that U.S.S.G. § 1B1.3(a) isonsttutional as applied to criminal
defendants, whose sentences have been enhandeel dgntencing court's reliance on acquitted
conduct, as it violates defendants’ Fifth Amendnaend Sixth Amendment rights. The
Petitioners’ sentences should be reversed and daddor resentencing based on the facts

found by the jury beyond a reasonable doubt or #iddhby the Petitioners.

31d. at 274; see Rita, 551 U.S. at 372 (Scaligoihed by Thomas, J., concurring in part and coriieg in
judgment) (discussing substantively unreasonabitesees).

¥ Rita, 551 U.S. at 352 (quoting Blakely 542 U.S3@3-304).

> The U.S.S.G. range for Petitioners range from 2Wbnths but their actual sentences were 180, 18225
months, respectively. See Jones, 744 F.3d at B%6, 1

® Gall, 552 U.S. at 47.
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Appendix |

The Fifth Amendment to the U.S. Constitution, fate

No person shall be held to answer for a capitabtioerwise infamous crime, unless on a
presentment or indictment of a grand jury, excemtases arising in the land or naval
forces, or in the militia, when in actual serviodime of war or public danger; nor shall
any person be subject for the same offense to oe put in jeopardy of life or limb; nor
shall be compelled in any criminal case to be a&gs against himself, nor be deprived
of life, liberty, or property, without due procesislaw; nor shall private property be
taken for public use, without just compensation.

The Sixth Amendment to the U.S. Constitution, state

In all criminal prosecutions, the accused shalbgiipe right to a speedy and public trial,
by an impartial jury of the state and district wéiarthe crime shall have been committed,
which district shall have been previously asceddihy law, and to be informed of the
nature and cause of the accusation; to be confitonth the withnesses against him; to
have compulsory process for obtaining witnesséssiiavor, and to have the assistance
of counsel for his defense.

Section 1B1.3(a), Relevant Conduct (Factors tha¢ib@ne the Guideline Range), of the U.S.
Sentencing Guidelines, 18 U.S.C. §1B1.3(a), states:

(a) Chapters Two (Offense Conduct) and Three (Adjasts). Unless otherwise
specified, (i) the base offense level where thelgjine specifies more than one base
offense level, (ii) specific offense characterstamnd (iii) cross references in Chapter
Two, and (iv) adjustments in Chapter Three, shalllbtermined on the basis of the
following:
(2)(A) all acts and omissions committed, aided ttalde counseled, commanded,
induced, procured, or willfully caused by the defant; and
(B) in the case of a jointly undertaken criminativty (a criminal plan,
scheme, endeavor, or enterprise undertaken byetfieadbnt in concert with
others, whether or not charged as a conspiradygadonably foreseeable
acts and omissions of others in furtherance ofdimtly undertaken criminal
activity, that occurred during the commission & tiffense of conviction, in
preparation for that offense, or in the coursette#mapting to avoid detection
or responsibility for that offense;
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(2) solely with respect to offenses of a charafttewhich § 3D1.2(d) would
require grouping of multiple counts, all acts amtissions described in
subdivisions (1)(A) and (1)(B) above that were pdithe same course of conduct
or common scheme or plan as the offense of coowicti

(3) all harm that resulted from the acts and oroissispecified in subsections
(a8)(1) and (a)(2) above, and all harm that wasthect of such acts and
omissions; and

(4) any other information specified in the applieaguideline.

Section 1B1.4, Information to be Used in Imposiegt8nce (Selecting a Point Within the
Guideline Range or Departing from the Guidedhef the U.S. Sentencing Guidelines, 18
U.S.C. 81B1.4, states:

In determining the sentence to impose within thidegjine range, or whether a departure
from the guidelines is warranted, the court maysaber, without limitation, any
information concerning the background, character@nduct of the defendant, unless
otherwise prohibited by law. See 18 U.S.C. § 3661.

Section 3661, Use of Information for Sentencinghef United States Code, U.S.C. 18 § 3661,

states:

No limitation shall be placed on the informatiomcerning the background, character,
and conduct of a person convicted of an offensehvaicourt of the United States may
receive and consider for the purpose of imposing@propriate sentence.
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