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QUESTIONS PRESENTED  

 

I. Are a defendant’s constitutional rights violated when a sentencing court bases its sentence 

upon conduct of which the jury had acquitted him?  

 

II. Does it violate the Sixth Amendment for a federal district court to calculate the applicable 

U.S. Sentencing Guidelines range, and to impose a much higher sentence than the Guidelines 

would otherwise recommend, based upon its finding that a defendant had engaged in conduct of 

which the jury had acquitted him? 
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STATEMENT OF FACTS 

 In 2005, a federal grand jury charged the Petitioners, Joseph Jones, Desmond Thurston, 

and Antwuan Ball with several narcotics and racketeering offenses, arising from an investigation 

into Petitioners’ alleged membership in the Congress Park Crew, a Washington, D.C. street gang. 

Petitioners proceeded to trial in February 2007, on the charges of distributing crack cocaine, and 

participating in a conspiracy to distribute crack cocaine. In November 2007, the jury returned a 

verdict that acquitted Petitioners of the conspiracy charge, but found them guilty of the 

distribution charge. The facts found by the jury supported an undisputed mandatory Guidelines 

sentencing range of between 33-41 months for Jones, 27-33 months for Thurston, and 51-71 

months for Ball. 

 At Jones’s sentencing hearing in May 2008, the district court found by a preponderance 

of the evidence that his crimes were part of a common scheme to distribute crack in Congress 

Park and that he could foresee the sales of over 500 grams of crack by his coconspirators. As a 

result, the district court determined by the preponderance of the evidence that the Sentencing 

Guidelines recommended a sentence of 324 to 405 months imprisonment. The court imposed an 

actual sentence of 180 months. 

 Thurston and Ball were sentenced in October 2010 and March 2011, respectively. At 

their sentencing hearings, the district court found by a preponderance of the evidence that their 

crimes were part of the same conspiracy as Jones. The court also found that they could foresee 

their coconspirators would distribute at least one-and-a-half kilograms of crack. Based on these 

findings, the district court calculated Thurston’s Guidelines range as 262 to 327 months, and 

Ball’s range as 292 to 365 months. The court imposed the actual sentences for Thurston and Ball 

at 194 months and 225 months, respectively.  
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The Petitioners timely appealed their sentences and the Court of Appeals for the D.C. 

Circuit found jurisdiction under 18 U.S.C. § 1291 and 18 U.S.C. § 3742. Petitioners argued, inter 

alia, that the trial court erred in its sentencing considerations by calculating the Guideline ranges 

based on conduct for which the jury acquitted them. The court of appeals affirmed the trial 

court’s sentences, holding that the sentences were procedurally and substantively reasonable, and 

further held that the trial court permissibly based the sentences on acquitted conduct. Jones, 

Thurston and Ball petitioned this Court for a writ of Certiorari, which was first, denied on 

October 14, 2014, and later reversed on January 15, 2015. 
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SUMMARY OF THE ARGUMENT 

 

Jones, Thurston, and Ball’s constitutional rights were violated when the trial judge used 

acquitted conduct to impose a sentence that was higher than the mandatory range provided by the 

Sentencing Guidelines. In considering acquitted conduct, the trial judge applied information that 

is not relevant to the defendants’ sentencing because it has not been proven beyond a reasonable. 

Additionally, even if acquitted conduct is considered to increase a defendant’s sentence, the 

conduct must be submitted to a jury and proved beyond a reasonable doubt. Because the trial 

judge increased each defendants’ sentence under the preponderance of the evidence standard, the 

judge blatantly violated each defendants’ constitutional rights. Finally, the trial judge erred by 

imposing sentences that are well beyond the maximums provided by the mandatory Sentencing 

Guideline Range.  

Additionally, in affirming the trial judge’s imposition of a sentence higher than the 

Sentencing Guidelines, based on conduct for which the jury acquitted the defendants, the D.C. 

Court of Appeals impermissibly erred. In arriving at their jurisprudence, the D.C. Circuit, along 

with the other appellate circuits, have misinterpreted the Supreme Court’s holding in United 

States v. Watts, and have completely neglected this Court’s subsequent Sixth Amendment 

holdings. As this Court has consistently held post-Watts, a jury’s fact-finding authority is the 

only relevant statutory maximum a judge may consider when determining the relevant Guideline 

range. The non-mandatory nature of the Sentencing Guidelines does not authorize a Sixth 

Amendment violation. Allowing a sentencing court to enhance a sentence based on judicial fact-

finding of acquitted conduct undermines the jury’s role in the criminal justice process and a 

defendant’s right to a jury determination. 
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ARGUMENT 

 

I. A DEFENDANT’S RIGHTS ARE VIOLATED WHEN A SENTENCING COURT BASES 

ITS SENTENCE UPON CONDUCT OF WHICH THE JURY HAD ACQUITTED HIM. 

 

 A Defendant’s constitutional rights are violated when a sentencing court considers 

acquitted conduct to increase the defendant’s sentence. This Court should find that acquitted 

conduct must not be considered as relevant conduct during sentencing. If a judge does consider 

acquitted conduct, the judge must find that the acquitted conduct occurred beyond a reasonable 

doubt. Apprendi v. New Jersey, 530 U.S. 466, 490 (2000). Regardless of whether the judge finds 

the acquitted conduct beyond a reasonable doubt, the judge still may not institute a sentence 

beyond the maximum of the Sentencing Guideline range, as the guidelines are mandatory, not 

advisory. United States v. Booker, 543 U.S. 220, 234 (2005). For these reasons, this Court should 

reverse the lower court’s judgment and release Joseph Jones, Desmond Thurston, and Antwuan 

Ball. These Defendants have already spent more time in jail than their criminal convictions 

warrant. 

A. Acquitted conduct is not relevant during sentencing.  

 

 Jones, Thurston, and Ball’s Due Process rights were violated when the sentencing judge 

considered the Defendants’ acquittals as “relevant conduct” to increase each Defendant’s 

sentence. Section 1B1.3 of the United States Sentencing Guidelines outlines what a judge may 

consider as “relevant conduct” when sentencing a defendant. Subsection (a)(1)(A) states that a 

judge may consider “all acts and omissions committed, aided, abetted, counseled, commanded, 

induced, procured, or willfully caused by the defendant.” 18 U.S.C.A. § 1B1.3 (a)(1)(A) (West). 

 Acquitted conduct is not relevant conduct. Black’s Law Dictionary defines “relevant” as 

“[l]ogically connected and tending to prove or disprove a matter in issue; having appreciable 

probative value – that is, rationally tending to persuade people of the probability or possibility of 
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some alleged fact.” Black’s Law Dictionary 639 (4th Pocket ed. 2011). Conduct is relevant only 

if it is true. Because an acquittal calls into question the validity of the government’s claims 

against the defendant, this Court should find that an acquittal implies that the conduct may not be 

true. As a result, a defendant’s conduct for which he was acquitted is not relevant. 

In the case at hand, the jury was not convinced beyond a reasonable doubt that the 

alleged conspiracy conduct was true. Therefore, if a judge uses the alleged conduct that the jury 

does not believe beyond a reasonable doubt, the judge is essentially using conduct that is 

reasonably believed to be false. Since false conduct, false accusations, and false allegations are 

not considered criminally relevant, there is no reason to believe that acquitted conduct should be 

considered relevant in any proceeding.  

The jury reasonably doubted Jones, Thurston, and Ball’s involvement in the alleged 

conspiracy. Due to this reasonable doubt, each defendant was acquitted of the conspiracy charge. 

Had the conspiracy charge been the only charge against them, all three of the Defendants would 

have walked out of that courtroom as free men. However, because of the underlying distribution 

charges, which they were not acquitted of, the trial judge had a second crack at taking away each 

Defendant’s liberty. At this point, only the trial judge was convinced, by a preponderance of the 

evidence that the Defendants had participated in the conspiracy. The judge’s second chance to 

incarcerate Jones, Thurston, and Ball blatantly violates each defendant’s right against double 

jeopardy. 

Additionally, this creates two troubling constitutional law problems. First, the judge made 

a factual determination that only the jury is allowed to make. This violated each Defendant’s 

Sixth Amendment right to trial by jury. Second, in making the unconstitutional factual 

determination, the judge used the preponderance of the evidence standard instead of beyond a 
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reasonable doubt. Because of these two significant constitutional problems, each Defendant’s 

Due Process and jury trial rights were violated.  

As a result, Ball’s 225-month sentence must be reduced to within the 51-71 month 

Sentencing Guideline Range; Thurston’s 194-month sentence must be reduced to within the 27-

33 month Sentencing Guideline Range; and Jones’ 180-month sentence must be reduced to 

within the 33-41 month Sentencing Guideline Range. Unfortunately, due to the long and drawn 

out nature of each Defendant’s criminal proceeding, Jones, Thurston, and Ball have already been 

in prison well beyond the high end of their original Sentencing Guideline Ranges. Therefore, the 

Defendants should be released immediately, as Jones, Thurston, and Ball’s liberty has already 

been restricted for far too long.    

B. If a judge uses acquitted conduct in sentencing, the judge must review the 

conduct under the beyond a reasonable doubt standard. 

 

 Jones, Thurston, and Ball’s Fifth Amendment Due Process rights and Seventh 

Amendment protection against double jeopardy were violated when the sentencing judge used 

acquitted conduct, found by the preponderance of the evidence, to increase their sentences. The 

United States Supreme Court has held that “any fact that increases the penalty for a crime 

beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a 

reasonable doubt.” Apprendi, 530 U.S. at 490. It is undisputed that the trial judge used acquitted 

conduct to increase each Defendant’s penalty. As a result, this Court should find it necessary to 

make these determinations subject to the beyond a reasonable doubt standard. By requiring the 

judge to apply the beyond a reasonable doubt standard, this Court should find that Jones, 

Thurston, and Ball’s constitutional rights have been violated. 

In order to satisfy the Due Process Clause of the US Constitution, proof beyond on a 

reasonable doubt must be established. In In re Winship, the Court examined whether proof 
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beyond a reasonable doubt is an essential element of Due Process. In re Winship, 397 U.S. 358, 

358 (1970). Here, while considering the fate of a juvenile, the United States Supreme Court 

acknowledged that a juvenile hearing does not conform with all of the regulations of an adult 

criminal trial. Id. at 360. Nonetheless, the Court reasoned that the beyond a reasonable doubt 

standard commanded the necessary respect and confidence in the law that the Due Process 

Clause sought to uphold. Id. at 364. Therefore, the Court explicitly held that “the Due Process 

Clause protects the accused against conviction except upon proof beyond a reasonable doubt of 

every fact necessary to constitute the crime with which he is charged.” Id. 

A defendant’s constitutional rights are violated when the defendant’s sentence is 

increased through the finding of a fact by the preponderance of the evidence. In Apprendi v. New 

Jersey, the defendant fired a gun multiple times into the home of an African-American family. 

Apprendi, 530 U.S. at 469. In the grand jury’s 23 count indictment, there was no mention of a 

hate crime or that the defendant acted with a racially biased purpose. Id. Nonetheless, during 

sentencing, the trial judge found by a preponderance of the evidence that a hate crime 

enhancement applied. Id. at 471. The court reasoned that any fact, other than a prior conviction, 

that increases the defendant’s penalty beyond the statutory maximum “must be submitted to a 

jury, and proved beyond a reasonable doubt.” Id. at 490. As a result, the Court held that the trial 

judge’s sentence increase violated the Due Process Clause of the Fifth Amendment and the jury 

trial guarantee of the Sixth Amendment. Id. See also (Jones v. United States, 526 U.S. 227, 243 

(1999)). 

Acquitted conduct cannot be considered in order to increase a defendant’s sentence. In 

United States v. Watts, the police entered the defendant’s house and found cocaine base, two 

loaded guns, and ammunition. United States v. Watts, 519 U.S. 148, 149 (1997). At trial, the jury 
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convicted the defendant of possession of cocaine base with intent to distribute. Id. at 150. 

However, the jury acquitted the defendant of using a firearm in relation to the drug offense. Id. 

Despite the jury’s acquittal, the sentencing judge found by a preponderance of the evidence that 

the defendant had used a firearm in relation to the drug offense. Id. As a result, the defendant’s 

sentence was increased two levels. Id. Here, the court reasoned that an acquittal does not 

necessarily mean the defendant is innocent, but rather that the prosecution simply failed to prove 

its case beyond a reasonable doubt. Id. at 157. Therefore, the court held that the defendant’s 

constitutional rights were not violated and that a sentencing court may consider acquitted 

conduct in sentencing. Id.  See also Witte v. United States, 515 U.S. 389, 389 (1995). 

A defendant’s Due Process rights must be upheld throughout every stage of a criminal 

proceeding. In In re Winship, the defendant was a juvenile. As a result, the Court questioned 

whether the same Due Process rights were to be allotted to the juvenile. Ultimately, the court 

determined that every defendant’s due process rights must be upheld at every stage, no matter the 

situation. Similarly, in the case at hand, the defendants’ Due Process rights must be upheld at 

every stage of the criminal proceeding. This includes conforming to the Due Process standard of 

proof beyond a reasonable doubt at a sentencing hearing.  

 The facts surrounding Jones, Thurston, and Ball’s alleged conspiracy should have been 

used to increase the defendants’ sentences only if the facts were submitted to the jury and proved 

beyond a reasonable doubt. In Apprendi, the defendant’s sentence was increased when the trial 

judge found by a preponderance of the evidence that the defendant’s actions were racially 

motivated. In the case at hand, Jones, Thurston, and Ball’s sentences were increased when the 

sentencing judge found a conspiracy that the jury had not found beyond a reasonable doubt. 

Similarly to the Apprendi case, this Court should hold that in order to increase Jones, Thurston, 
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and Ball’s sentences under the alleged conspiracy, the facts must be submitted to the jury and 

proved beyond a reasonable doubt.  

 Both Watts and Witte are distinguishable from the case at hand. In this case, each of the 

defendants’ sentences was drastically increased beyond the high end of the guideline range. In 

Watts and Witte, the sentencing court applied sentences that were technically within the 

guideline range. As a result the Watts and Witte defendants’ Seventh Amendment rights were not 

violated. However, when a sentencing judge uses the acquitted conduct as justification to go 

outside of the guideline range, as the judge did in this case, the judge essentially disregards the 

jury’s findings and institutes his own justice.  

 Because the judge went well beyond the maximum sentence provided in the Sentencing 

Guideline Range, each defendant’s constitutional due process rights have been violated. 

Therefore, this Court must reverse the lower court’s decision and properly sentence each 

defendant within the prescribed Sentencing Guideline Range.  

C. A judge may not impose a sentence beyond the maximum sentence provided by 

the mandatory Sentencing Guideline Range. 

 

 Jones, Thurston, and Ball’s Fifth Amendment Due Process rights were violated when the 

trial judge imposed a sentence that was beyond the maximum sentence provided by the 

Sentencing Guidelines Range. Thus, using the Sentencing Guideline Range as advisory instead 

of mandatory. In determining a defendant’s sentence, the sentencing judge may use his or her 

discretion to choose a sentence within the provided Sentencing Guideline Range. 18 U.S.C.A. § 

3553(b)(1) (West); Booker, 543 U.S. at 234. Section 3553(b)(1) states, “the court shall impose a 

sentence of the kind, and within the range” provided by the Guidelines. 18 U.S.C.A. § 

3553(b)(1) (West) (emphasis added). While the statute goes on to explain that a judge may also 

take mitigating or aggravating factors into consideration, case law makes clear that such 
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deviations from the Guideline range are available only on rare occasions. Booker, 543 U.S. at 

234. It is well established that a sentencing judge may use his discretion in sentencing; however, 

that discretion is limited. Apprendi, 530 U.S. at 481. Because the sentencing judge sentenced 

each defendant outside of the prescribed Sentencing Guideline Range, Jones, Thurston, and 

Ball’s constitutional due process rights were violated. 

 A sentencing judge may not institute a sentence that goes beyond the range provided by 

the Sentencing Guidelines. The case of United States v. Booker was a dual action that involved 

two defendants in two different cases. Booker, 543 U.S. at 220. The first defendant, Booker, was 

found guilty of possession of cocaine base with intent to distribute at least 50 grams. Id. at 

227.The second defendant, Fanfan, was found guilty of conspiracy to distribute and to possess 

with the intent to distribute at least 500 grams of cocaine. Id. at 228. In Booker’s case, the jury 

returned a verdict that carried a sentencing range of 210 months to 262 months. Id. at 227. In 

Fanfan’s case, the jury returned a verdict that authorized a 78-month imprisonment. Id. at 228. 

However, during sentencing, Booker received a 360-month sentence and Fanfan received a 210-

month sentence. Id. Here the Court stated,  

At first glance, one might believe that the ability of a district judge to 

depart from the Guidelines means that she is bound only by the statutory 

maximum. . . . however, departures are not available in every case, and in 

fact are unavailable in most. In most cases, as a matter of law, the 

Commission will have adequately taken all relevant factors into account 

and no departure will be legally permissible. In those instances, the judge 

is bound to impose a sentence within the Guidelines range. 

 

 Id. at 234 (emphasis added).  

 Additionally, in Blakely v. Washington, the defendant pleaded guilty to the kidnapping of 

his estranged wife. Blakely v. Washington, 542 U.S. 296, 298 (2004). As a result, the defendant 

was supposed to be sentenced within a 53 month maximum. Id. However, the court held that the 
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defendant acted with “deliberate cruelty.” Id. Therefore, the Court imposed a 90-month sentence. 

Id. Here, the court reasoned, “the relevant ‘statutory maximum’ is not the maximum sentence a 

judge may impose after finding additional facts, but the maximum he may impose without any 

additional facts.” Id. at 303-304. Therefore, any judge that “inflicts punishment that the jury’s 

verdict alone does not allow,” exceeds his proper authority. Id. at 304.  

 Similar to the court’s reasoning in Booker, this Court should find that the Sentencing 

Guideline Ranges are mandatory, rather than advisory. The defendants in Booker are similarly 

situated to Jones, Thurston, and Ball. Each case deals with conspiracy with intent to distribute 

narcotics and distribution of narcotics. Each case also involves jury acquittals unconstitutionally 

being taken into consideration by the trial judge at sentencing. Therefore, this Court should also 

find that the Guideline Ranges that were prescribed in the case at hand were mandatory, not 

advisory. As a result, a trial judge has discretion to choose a sentence within that range, but does 

not have discretion to choose a sentence beyond that range.   

 Considering the court’s holding in Blakely, this Court should also find that the trial judge 

in the present case has exceeded his proper authority. As mentioned above in Blakely, the 

defendant was sentenced to 90 months when the jury’s verdict only called for 53 months. 

Likewise, Ball, Thurston, and Jones were sentenced to 225 months, 194 months, and 180 

months, when each jury’s verdict only called for maximum sentences of 71 months, 33 months, 

and 41 months, respectively. As a result, the trial judge in the case at hand exceeded his proper 

authority by imposing such drastically high sentences compared to the maximums established by 

the jury and the Guidelines.   

 This Court should hold that Joseph Jones, Desmond Thurston, and Antwuan Ball’s 

constitutional due process, trial by jury, and double jeopardy rights were violated. As a result, 
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this Court should reverse the D.C. Circuit Court of Appeals ruling and remand the case so that 

the Defendants may be properly sentenced or released on time already served.  

II. THE COURT OF APPEALS ERRED IN AFFIRMING THE TRIAL JUDGE’S 

IMPOSITION OF A SENTENCE HIGHER THAN THE SENTENCING GUIDELINES 

WOULD HAVE RECOMMENDED, BASED UPON CONDUCT FOR WHICH THE JURY 

ACQUITTED THE DEFENDANTS. 

 

 In allowing the trial judge to find, based on a preponderance of the evidence, that a 

conspiracy existed between the defendants, despite a jury acquittal to that exact charge, the court 

of appeals allowed the judge to impose a sentence far in excess of the original sentencing 

guideline range. The court of appeals’ affirmation of the trial court ignores this Court’s own 

jurisprudence: the practice of judicial fact-finding in excess of a jury’s own determinations is an 

encroachment of the jury’s role in the criminal justice process and a violation of the defendants’ 

Sixth Amendment rights. 

A. The court of appeals misinterpreted the Supreme Court’s holding in Watts. 

In affirming the trial court’s sentence, the court of appeals held the district court did not 

violate defendants’ right to a trial by jury by sentencing them within the statutory range, even 

though the lower court based the sentence on acquitted conduct that it found by a preponderance 

of the evidence. Jones, 744 F.3d at 1369. The court based its holding on prior circuit precedent in 

United States v. Settles, 530 F.3d 920, 923-24 (D.C. Cir. 2008), which in-turn centered its 

decision on an interpretation of the Supreme Court’s decision in United States v. Watts, 519 U.S. 

148, 156-57 (1997). Further interpreting the Supreme Court’s decision in United States v. 

Booker, 543 U.S. 220, 233, 243-44 (2005), each appellate circuit has subsequently held the Sixth 

Amendment is not implicated by sentencing based on acquitted conduct. See United States v. 

White, 551 F.3d 381, 384-86 (6th Cir. 2008) (en banc); United States v. Mercado, 474 F.3d 654, 

656-58 (9th Cir. 2007) (citing similar holdings in every numbered circuit apart from the Sixth). 
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However, the circuit courts rely on a broad and imprecise interpretation of the Supreme 

Court’s holdings in Watts. Specifically, circuits have manufactured and defeated a Sixth 

Amendment claim not argued by the parties in Watts, or even discussed by the Court in its 

opinion. In Booker, the Court noted that, in Watts, there was “no contention that the sentencing 

enhancement had exceeded the sentence authorized by the jury verdict in violation of the Sixth 

Amendment.” Booker, 543 U.S. at 240. The Court further explained Watts as having “presented 

a very narrow question regarding the interaction of the Guidelines with the Double Jeopardy 

Clause, and did not even have the benefit of full briefing or oral argument.” The majority wrote, 

“It is unsurprising that we failed to consider fully the issues presented to us.” Id. at 240 n.4. 

Justice Breyer’s brief discussion of Watts, in his opinion from Booker, explains the 

Congressional goal behind the Sentencing Guidelines and the necessity of judicial use of pre-

sentencing reports in their final determinations. In citing Watts, Breyer’s aim was to reject the 

argument that the Court add a requirement to the Guidelines prohibiting a judge from 

considering any facts other than those admitted or proved to a jury during trial. Booker, 543 U.S. 

at 250-51. Breyer noted that to do so would “prevent a judge from relying upon a presentence 

report for factual information, relevant to sentencing, uncovered after the trial.” (emphasis 

added). Any mention of Watts in the Booker opinion was to provide historical context to the 

Court’s own understanding of the Guidelines. The Court’s opinions in Watts and Booker did not 

hold that judicial reliance upon acquitted conduct to increase a Guideline range was 

constitutional, but in fact went so far as to suggest the opposite could be true. 

B. The maximum sentence authorized by the jury’s fact-finding is the only relevant 

statutory maximum a judge may consider. 

 

Following its decision in Watts, the Supreme Court elected to address, and expand, the 

jury’s authority to make critical findings of fact that impact criminal sentencing. In Apprendi v. 
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New Jersey, the Court held any fact that increased a criminal penalty beyond the prescribed 

statutory maximum must be submitted to a jury and proved beyond a reasonable doubt. 530 U.S. 

466, 490 (2000). The Court explained: 

“The historic link between verdict and judgment and the consistent limitation on 

judges' discretion to operate within the limits of the legal penalties provided 

highlight the novelty of a legislative scheme that removes the jury from the 

determination of a fact that, if found, exposes the criminal defendant to a penalty 

exceeding the maximum he would receive if punished according to the facts 

reflected in the jury verdict alone.” 

 

Id. at 482-83.  

The Court further clarified its position in Blakely v. Washington, holding that the Sixth 

Amendment right to a jury trial prohibited judges from enhancing criminal sentences based on 

facts other than those decided by the jury or admitted by the defendant. 542 U.S. 296 (2004). In 

Blakely, the Court rejected the state’s claim that the statutory maximum for Apprendi-purposes 

was ten 10 years, as authorized by Washington statute. “The relevant ‘statutory maximum' is not 

the maximum sentence a judge may impose after finding additional facts,” the Court stated, “but 

the maximum he may impose without any additional findings.” Blakely, 542 U.S. at 303-04 

(quoting Apprendi, 530 U.S. at 488) (emphasis in original). The Court determined that the 

maximum sentence allowed, between the jury’s fact-finding and the defendant’s admissions, was 

53 months, and not the 90-month sentence the judge imposed. Blakely, 542 U.S. at 303-04. 

In Booker, the Court held the Federal Sentencing Guidelines to be advisory only. 

However, Booker did not remove the requirement for a criminal sentence to be within the jury’s 

own fact-finding. In fact, the Court stated that “when a trial judge exercises his discretion to 

select a specific sentence within a defined range, the defendant has no right to facts that the 

judge seems relevant” 543 U.S. at 233 (emphasis added). The “defined range” noted in Booker is 

the range supported by the jury’s fact-finding, which the Sixth Amendment was designed to 
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protect. “When a judge inflicts punishment that the jury’s verdict alone does not allow, the jury 

has not found all the facts which the law makes essential to the punishment and [the judge] 

exceeds his proper authority.” Blakely, 542 U.S. at 304. 

C. The non-mandatory nature of the Sentencing Guidelines does not authorize a Sixth 

Amendment violation. 

 

Post-Booker, the Court has declined to overturn its precedent, even where it held 

appellate courts might presume a sentence within the Guideline range to be reasonable. Under 

the system Justice Breyer described in Booker, judges would no longer be tied to the sentencing 

range indicated in the Guidelines, but they would still be required to "take account” of the 

Guideline range along with the sentencing goals Congress enumerated in the Sentencing Reform 

Act. 543 U.S. at 264. Upon severing § 3742(e), the provision of the Act providing for appellate 

review of sentences under the mandatory Guidelines scheme, the Court replaced it with a 

"reasonableness" standard of review. Id. at 261. Without a specific discussion of the new 

standard, Justice Breyer stated, "Section 3553(a) remains in effect, and sets forth numerous 

factors that guide sentencing. Those factors in turn will guide appellate courts, as they have in 

the past, in determining whether a sentence is reasonable." Id. 

In Cunningham v. California, the Court reversed a defendant’s sentence and held that the 

Sixth Amendment prevented judges from imposing sentences based on facts beyond the jury’s 

verdict. 549 U.S. 270, 281 (2007). In that case, the defendant's crime was punishable by a lower 

term sentence of six years, a middle term sentence of 12 years, or an upper term sentence of 16 

years. Under California's determinate sentencing law, the trial court was required to impose the 

middle term unless there were mitigating or aggravating circumstances. Id. at 276. The trial court 

found six aggravating circumstances by a preponderance of the evidence, warranting imposition 

of the upper term. Id. 
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The Supreme Court found that the sentencing law violated the Sixth Amendment right to 

a jury trial because it exposed defendant to a sentence in excess of the statutory maximum based 

on facts found by the trial court by a preponderance of the evidence rather than by a jury beyond 

a reasonable doubt. Id. at 281. The middle term was the "statutory maximum" because it was the 

maximum sentence that a judge could imposed based on the jury's verdict alone. Id. A 

requirement that the sentencing decision be reasonable was not a substitute for the constraints of 

the Sixth Amendment. 

In Cunningham, the Court also took the opportunity to rebuke the California Supreme 

Court for their attempt to legitimize judicial fact-finding as a supplement to jury fact-finding: 

“Nevertheless, the Black court attempted to rescue the DSL's judicial fact-finding 

authority by typing it simply a reasonableness constraint, equivalent to the 

constraint operative in the federal system post-Booker … Reasonableness, 

however, is not, as the Black court would have it, the touchstone of Sixth 

Amendment analysis. The reasonableness requirement Booker anticipated for the 

federal system operates within the Sixth Amendment constraints delineated in our 

precedent, not as a substitute for those constraints. Because the DSL allocates to 

judges sole authority to find facts permitting the imposition of an upper term 

sentence, the system violates the Sixth Amendment. It is comforting, but beside the 

point, that California's system requires judge-determined DSL sentences to be 

reasonable. Booker's remedy for the Federal Guidelines, in short, is not a recipe for 

rendering our Sixth Amendment case law toothless.”  

 

Cunningham, 549 U.S. at 292-93 (emphasis added). The decision in this case echoed previous 

precedent stating that only a jury, not a judge, may find facts pertaining to an upper term 

sentencing enhancement. Id. 

In Rita v. United States, the Court examined whether such a practice was a Sixth 

Amendment violation, and held that it did not prevent a “nonbinding appellate presumption that 

a Guidelines sentence is reasonable.” 551 U.S. at 353 (2007) (emphasis added). Justice Scalia, 

joined by Justice Thomas, concurred separately to remind the Court that “sentences whose 
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legality is premised on a judge’s finding of some fact (or combination of facts)” violates the 

Sixth Amendment. Id. at 371 (Scalia, J., concurring in part and concurring in the judgement).  

Justice Thomas discussed a hypothetical situation in which “the district court imposes a 

sentence within an advisory Guidelines range that has been substantially enhanced by certain 

judge-found facts.” Id. (emphasis in original). In the hypothetical, the defendant had an advisory 

guideline range between 33-41 months based on the facts found by the jury. But under the 

Guidelines, the court could find additional aggravating facts that could raise the advisory 

guideline range to between 235-293 months. According to Scalia, the “judge-found facts” are 

“not merely facts that the judge finds relevant in exercising his discretion; they are the legally 

essential predicate for his imposition of the 293-month sentence.” Id. at 372. The “293-month 

sentence … would surely be reversed as unreasonably excessive.” Id.  

The majority opinion in Rita did not distinguish the Court’s previous holdings in 

Apprendi, Blakely, Booker, and Cunningham, but merely reasserted that appellate courts may 

review sentencing decisions, both within and departing from the Guidelines, for substantive 

reasonableness. As Scalia noted, such review “does not rule out as-applied Sixth Amendment 

challenges to sentences that would not have been upheld as reasonable on the facts encompassed 

by the jury verdict or guilty plea.” Rita, 551 U.S. at 375. 

D. Allowing a sentencing court to enhance a sentence based on judicial fact-finding of 

acquitted conduct undermines the jury’s role in the criminal justice process and a 

defendant’s right to a jury determination. 

 

The case before this Court bears a remarkable resemblance to the hypothetical scenario 

outlined by Justices Scalia and Thomas in Rita. The trial jury convicted defendants Jones, 

Thurston and Ball of distributing small amounts of crack cocaine, but acquitted them of 

conspiracy to distribute drugs. Based only on the jury’s fact-finding, the defendants should have 
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received a sentence within the Guideline range of 27-71 months. Jones, 744 F.2d at 1368-69. 

Despite the jury acquittal on the conspiracy charge, the judge still found that a conspiracy 

existed, based on a preponderance of the evidence. As a result, the defendants sentencing 

guideline ranges became 324-405 months, 262-327 months, and 292-365 months respectively. 

Id. at 1366. All three defendants received variances below the newly calculated ranges, but far in 

excess of the guideline range based on jury-found conduct alone. 

Had the sentencing court imposed a sentence allowable by the Guideline range for the 

crimes for which the jury convicted the defendants, the sentences would have been 

constitutional. But this did not happen. Because the judge undermined the jury’s fact-finding 

authority and used acquitted conduct to determine the modified sentencing guidelines, the 

sentences are unconstitutional. Punishing the defendants for a crime the jury acquitted them of 

completely undermines the role of the jury in the criminal justice process. As the Court has 

already noted, it is an “absurd result” that “a judge could sentence a man for committing murder 

even if the jury convicted him only of illegally possessing the firearm used to commit it--or of 

making an illegal lane change while fleeing the death scene.” Blakely, 542 U.S. at 306. 

Central to the system of criminal procedure is the requirement for the jury to review the 

elements of each charge against the defendant and make a determination to the defendant’s guilt 

beyond a reasonable doubt. A judge’s use of acquitted crimes to calculate a sentence denies a 

defendant his right to have a jury confirm or reject every accusation against him. “An accusation 

which lacks any particular fact which the law makes essential to punishment is … no accusation 

within the requirements of the common law, and it is no accusation in reason.” Southern Union 

Co. v. United States, 132 S. Ct. 2344, 2354-55 (2012).  
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Judicial fact-finding that enhances a sentence beyond that authorized by a jury’s fact-

finding is a violation of the Sixth Amendment. Apprendi, 530 U.S. at 488; Blakely, 542 U.S. at 

303-04. It was for the exact type of situation the defendants find themselves in today that Scalia 

wrote his concurring opinion; to reaffirm the Court’s precedent binding a judge to the facts found 

by the jury. By allowing a judge to find facts relative to the elements of a crime charged, even 

after a jury has acquitted a defendant of that charge, is to erode the very protection the right to a 

jury trial is supposed to provide to the defendant. The Sixth Amendment is supposed to protect 

against this specific erosion, among others. Jones v. United States, 526 U.S. 227, 246-48 (1999). 

To allow a judge to nullify a jury’s acquittal destroys the very purpose behind the right to a jury 

trial and renders useless the “[e]qually well founded … companion right to … proof beyond a 

reasonable doubt.” Apprendi, 530 U.S. at 478. Using acquitted conduct to calculate a defendant’s 

guideline range is therefore “fundamentally opposite to the spirit of our constitution.” Booker 

543 U.S. at 244. 

CONCLUSION 

For the foregoing reasons, this Court should reverse the judgment of the court of appeals 

and remand this case for resentencing. 


