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Foreword - EYES ON THE PRIZE: The Quest for a Human Rights State in Kenya
May 15, 2003

The following pages chronicle the efforts of one civil society organization, the
Kenyan Human Rights Commission, to help usher in a democratic human rights state in
Kenya. These efforts are documented here primarily through press statements the
Kenyan Human Rights Commission (KHRC) issued over an eight-month period. They
demonstrate the KHRC' s commitment to both the ideas and structures necessary to
ensuring an accountable and transparent democratic government in Kenya wedded to
human rights. The KHRC activities occurred during the extraordinary period in which
the Kenyan people undertook two historic and nationally significant endeavors.

The first endeavor involved the exceptionally successful and peaceful election in
December 2002. This election removed from power Daniel arap Moi, who had been the
president of Kenya for the preceding 24 years and his party the Kenya African National
Union (KANU), the ruling party since Independence (1963). This regime, largely
dictatorial, was widely believed to be thoroughly corrupt, having orchestrated
innumerable human rights abuses, mercilessly looted the public purse and misruled the
country for decades. Its legacy had led Kenyans to vote overwhelmingly for a myriad of
opposition parties in the 1992 and 1997 elections, to no avail, had resulted in an economy
with a negative growth rate, and had earned Kenya the title of the sixth most corrupt
nation in the world. In its stead, Kenyans placed their hopes in and elected the united
opposition party, known as National Rainbow Coalition (NARC). This party was a super
coalition of many of the opposition parties that had come into existence in the early
1990's as aresult of calls for multipartism and in rejection of the one-party state. In
addition, the party encompassed members from a variety of Kenya's 42 ethnic groups,
unifying and potentially softening the ethnic and regional divisions that have historically
plagued Kenyan politics.

The second endeavor Kenyans undertook involved the review and vetting of a
new Constitution. In September 2002, after ten years of activism calling for a new
constitutional dispensation and the establishment of a Constitutional Review Commission
in 1998, Kenyans received a new Draft Constitution. Largely a progressive document,
many Kenyans had hoped that the Draft Constitution would be enacted before the genera
elections of 2002. Thiswould have eliminated the electoral advantage that they believed
the then current Constitution provided for KANU, the ruling party. Thiswas not to be.
The Draft Congtitution, by law, first had to be improved and approved by a national
constitutional conference and then adopted by parliament. All parliament members,
however, were to participate in the national constitutional conference as part of the 629
national delegates. They thereby constituted afull one-third of conference participants.
Moi scuttled this processes by dissolving parliament on November 28, 2002, the day after
the conference was to begin, making this group ineligible to participate in the conference.



The conference was eventually canceled but rescheduled by the new NARC government
for April 2003, only months after their electoral victory.

The KHRC played a sometimes hidden but nevertheless, pivotal role in the events
leading up to and after the elections. Once NARC was in power, it added its voice to
those insisting that the NARC government honor its pledges to give Kenyans a new
constitution. In addition, the KHRC outlined an agenda for the newly elected NARC
government that provided a guide for monitoring its progress toward a democratic state
committed to justice, fairness and human rights for al. Further, the KHRC was
instrumental in laying the philosophical and institutional foundation for the Ministry of
Justice and Constitutional Affairs, a newly created executive ministry under the NARC
administration to oversee the legal and judicia sector. Moreover, the KHRC launched,
pursued and crafted the public debate on atruth, justice and reconciliation commission
for Kenya and began to lay and formulate the institutional framework for such a
commission. Therefore, it was unsurprising when in April 2003, the chair of KHRC,
Professor Makau Mutua, was appointed to head a ministerial task force charged to
investigate the need for and design a truth, justice, an reconciliation commission for the
country.

The papers and press statements that follow were the primary instruments through
which the KHRC launched its ideas and made these contributions. Often intense
lobbying by KHRC officials and staff followed the release of these documents. Other
times, not. The statements, simultaneously, however, subjected KHRC to intense
scrutiny and criticism. The most consistent charge was that KHRC had become a
partisan organization, or worst, after the election, that the KHRC was the puppet and
executioner of NARC, the controlling political party. Taking stands are not without cost.
These charges forced KHRC to constantly review and reassess its efforts. These
reassessments can aso be seen through the statements. In the end, whether the positions
and institutions for which KHRC advocated will help bear the fruit of democracy and
human rights for Kenyans, as KHRC hoped, is yet unknown. Y ou will have to be the
judge. What is clear, though, is that the statements at the time of their release seemed to
have had the desired effect.

KHRC Statement of Endor sement:
WHY AND HOW TO BRING ABOUT REGIME CHANGE IN KENYA

On October 2, 2002, as the Kenyan election campaign swung into gear and in the
immediate aftermath of the release of the Draft Congtitution, the KHRC in a
philosophically consistent but unprecedented step issued a groundbreaking statement
endorsing a political party for election. They endorsed the election of the opposition
party called National Alliance Party of Kenya (NAK) and its presidential candidate Mwal
Kibaki. The press statement, the first of the documents included in this collection,
articulates the reasons the KHRC believed it imperative for the other opposition parties to



unite behind the NAK ticket and for the Kenyan people to consider electing this party and
its representatives to government power.

Among the reasons the KHRC suggested for its selection and endorsement of
NAK was KANU' s utter failure to develop the country and its creation of a culture of
corruption. Regarding NAK, the KHRC was impressed with its success in uniting several
other smaller parties under its banner, the talent and expertise its membership included
and the integrity and commitment to change of its flag bearer, Mwai Kibaki. The
statement challenged Kenyans to look closely at the exceedingly popular Rainbow
Coalition and its members, afaction of the KANU party dissatisfied with Moi’s choice of
successor, Uhuru Kenyatta. The KHRC argued that none of the members of the Rainbow
coalition, except one, Raila Odinga, had ever been committed to changing and reforming
the country. Therefore, they concluded that these, if elected, would ssimply represent a
KANU victory, and as such, should be dismissed unless they, along with Odinga,
decamped from KANU and joined NAK. Ultimately, KHRC explained, Kenyans wanted
aunified opposition that could defeat, what the KHRC called, the Moi-KANU regime.

The statement was a monument to clarity in atime of political uncertainty and
prophetic in its calls for unity in both form and substance. The statement proved
prophetic in part because KHRC obviously had its hand on the pulse of Kenyans. They
indeed wanted a united opposition and they rewarded the unified party of NARC, the
codition of NAK and the Rainbow Coalition, which transformed itself into the political
party, the Liberal Democratic Party (LDP), with alanddide electoral victory. The other
reason it proved so prophetic was because the statement itself may have been pivota in
influencing the course of events. Although one can never be absolutely sure of this, the
evidence suggests that this indeed was the case.

Although the media only belatedly and briefly covered the statement, it was read.
The statement was hand delivered to the politicians it named as well as to civil society
and other organizations. Other known electoral candidates heard about the statement,
came to the KHRC offices, picked up a copy of the statement, advocated that it be more
widely published, ran with it, disseminated it and based their political decisions about
which party to join onit. Others, who disagreed with itsinitia analysis, were heard to
complain of being “intellectually bullied,” but eventually came to similar conclusions.
From still others, there was silence, but an eagerness to speak with the KHRC |eadership,
on the one hand, or disgruntled and steely silence toward KHRC officias, on the other.
The press release was the clearest and most comprehensive statement made on the way
forward and in the end, though the constitution was not adopted as the KHRC hoped, nor
the coalition as broad as the KHRC advocated, the way things happened in terms of the
formation and election of a broad united opposition, reflected what the statement said.

The KHRC, at the same time, learned an important lesson about the media
through this exercise. It was smply this. If you have a message you want heard, you
cannot necessarily depend on the mediato get it out to the public. You must rely on your
own networks, the more expansive the better. Further, if you have the money - consider
buying space! This lesson guided its later efforts and the later press statements included



in this collection were published in the newspapers as paid advertisements. But in the
final analysis, the fact that the endorsement statement was not published may have
allowed politicians to make the kind of decisions that might have been much more
difficult to make under the glare of media light and pressure. 1t may be that the statement
was more powerful as a hidden coalescing force, among others.

Nevertheless, two questions remain. Thefirst oneis, was Kibaki the right choice,
or were there other leaders who might have more effectively headed the coalition once it
came together and eventually the state? Second, while this statement and others by the
KHRC identified some of the coalition members as “reformers’ and others as
“conservatives’- the “spiritual children of KANU,” were Kibaki and many of the NARC
members committed to reforming the state into the democratic human rights state that
KHRC envisioned and later articulated, or were they ssimply committed to removing the
Moi-KANU regime and replacing the head of state?

So, What Really is Non-Partisanship?

Publicly endorsing a candidate and a party for the elections had it costs. With the
issuance of the statement, KHRC immediately faced criticism. The charge was that it, a
human rights nongovernmental organization and member of civil society —was partisan!
In the context of Kenyan poalitics, to be partisan remains unacceptable in the civil society
realm, and was thought to threaten the creditability and effectiveness of KHRC as well as
other civil society organizations! Surprisingly the charge came not from KANU or other
opposing political parties but rather from civil society organizations themselves, western
foundations, and other donor agencies.

Dr. Willy Mutunga, the executive director of the KHRC during this time,
anticipated such criticism given the history of Kenyan politics. Therefore he had dusted
off and updated a paper he had been writing on the issue of nonpartisanship as
developed by the KHRC over the years. His paper is the next article in this collection of
essays. It explores the contours of the KHRC's commitment to the principle of non
partisanship in light of their perceived violation of that aspect of the principle - not
expressing a political preference that often signals a commitment to non-partisanship
practice. In other words, the paper challenges the perceptions of partisanship that the
endorsement of NAK provoked

In the paper, Dr. Mutunga never concretely defines the concept of non
partisanship. Rather, he contexualizes the issue within the Kenyan political and cultural
arena, and insists that conceptualizing a principle is a necessary first step to any real
interrogation of it. Further, he argues, conceptualization is imperative in this case for
judging whether an organization, such asthe KHRC is, in particular, nonpartisan. Dr.
Mutunga also makes clear, late in the paper that the KHRC is a human rights
organization, and that human rights are inherently political, asis their promotion. The
KHRC thus has a political agenda. However, this political agenda - that of promoting



human rights does not render the KHRC a partisan organization. Rather, the commitment
to hold any and all governments accountable to democratic and human rights principles
seems to be, in fact, an essential ingredient of the non partisanship concept as practiced
by KHRC. Further, Dr. Mutunga suggests that the aspect of the nonpartisan idea of
refusing to express a preference for a particular political party or system, a practice he
refers to as the “no-comment orthodoxy,” is simply away to signal nonpartisan practice.
Whether it is an accurate signal of that practice requires investigation into the
organizations philosophy, mandate and activities as well as the context in which it
operates.

Dr. Mutunga begins his analysis by pointing out that there exists extensive links
in Kenya between civil society and political actors, parties and the political arena. He
thereby suggests that there is afine line between civil society activity and partisan
politics particularly with regard to issues of national interest. He does so by providing
examples of the many times during activism for constitutional reform and democracy,
that civil society agents were called upon to act as impartial arbiters of initiatives and
conflicts among various stakeholders. He implies that although these agents were
accused of partisanship, they were solicited primarily because they were viewed as non
partisan - in the sense that they had no interests in positions of leadership, ror often
membership, in the political parties or institutions resulting from these efforts. Further,
they were seen as having no preference between competing factions. He also provides
examples of politicians serving on the boards of civil society organizations and directors
of civil society entities serving in government. While these arrangements too have been
seen as inappropriate, Dr. Mutunga sees little problem in either of these arrangements
except for the danger of acivil society organization subjecting its operation and mandate
to that of the political agent and/or becoming a wing, department or “appendage” of the
political agent. In these cases the goals of the political party, which are partisan, are and
become the goals of the civil society organization which ceases to have an independent
mandate to work independently or to freely engage a variety of state, civil society and
political actors. Thisis where he draws that fine line. Although civil society activity is
political, it should not be primarily at the behest of a political party; and he declares that
the KHRC will never be a mere appendage of some political party.

Dr. Mutunga then turns to the history of the nonpartisan idea as devel oped by
Amnesty International (Al). He explainsthat Al developed the nonpartisan idea in the
context of its mandate to free and publicize the plight of political prisonersin countries
other than its home, Britain. In order for Al to have access to the countries where these
prisoners resided it had to convince their governments that it had no interests in
participating in the internal political affairs, competitions, or systems of the country.
Thus the concept of nonpartisan developed - coupled with its attendant rule of not
commenting on the political affairs of these foreign countries. Nevertheless, Dr.
Mutunga points out that Al itself ran into problems when it acted in complete fidelity to
this principle and it refused to comment on the internationally recognized evil of the
apartheid regime. More importantly, however, Dr. Mutunga suggests that applying the
nonpartisan principle in the same way that Al does is inappropriate for organizations, like
the KHRC, that are based and operating in their country of origin and on behalf of all the



people of their country. Dr. Mutunga therefore suggests that there is a significant
distinction between civil society organizations that work within their own countries on
behalf of their fellow people and external organizations, the goals of which are to benefit
populations of aforeign country.

Dr. Mutunga then answers the question that he only implicitly asks: Can a home-
based civil society organization, particularly a human rights organization, ever remain
slent and nonpartisan in the way that Al practicesit, in the context of a country ruled by
adictatorial government that oppresses and abuses the rights of its people? His answer:
NO. A home-based civil society organization like the KHRC cannot be nonpartisan in
the face of systemic governmental abuse of its fellow citizens in the way practiced by Al.
However, it can be nonpartisan in their commitment to hold all governments within its
country accountable to the same principles of human rights. This practice of
nonpartisanship, according to Dr. Mutunga, is more important than a symbol of non —
expression that may or may not signal nonpartisan practice. At the same time, however,
Dr Mutunga argues that the moment of the KHRC’ s endorsement of a political party was
a significant moment in Kenya's history. And while the KHRC’' s commitment to the
non- partisanship principle a its base is to hold all governments accountable to human
rights, he suggests that the KHRC does not expect to have to express a political
preference in the future. He does not rule out the option though, rather, he suggests that
the KHRC will be judicious in its decisions around such issues and expressions.

And finally, athough Dr. Mutunga references organizations, such as mediain
other countries, that express partisan views but are still considered nonpartisan in that
they are viewed as “objective,” the value of thisidea for other civil society organizations
in Kenya should be highlighted. For instance, trade unions in other countries, while
considered nongovernmental and non or not for profit organizations, and therefore a part
of civil society, are often quite partisan. Given that their mandates are more consistent
with and better facilitated by the philosophies and objectives of specific political parties,
they tend to support and advocate for these parties control in government. However, in
Kenya, civil society organizations, despite their individual mandates, seem to have been
more influenced by the nonpartisan practices of the human rights movement and religious
organizations (perhaps because many of the active civil society organizations are
relatively young). Thisis so despite the fact that their individual goals might be better
accomplished under one type of political party, one that they perhaps should support as
opposed to another.

The accusations of partisanship against the KHRC would not go away during this
period. However, they did change form. Having aways had an antagonistic relationship
with the KANU government, the KHRC had to begin to find its way between the
extremes of conflict and collaboration once a new political environment became possible
with NARC's election. From the KHRC' s perspective, its own independence was never
in doubt, but even it recognized that it had to consciously manage a new balance between
collaboration and critique vis-a vis the government. This balancing act, nevertheless,
would open the KHRC up to new accusations of partisanship. Thistime it would be



accused of being the executioner of NARC, a mere appendage to the NARC political
machine.

The Agenda for President Kibaki and the NARC gover nment.

On January 8, 2003, aweek or so after the NARC electoral victory, the KHRC
issued a press statement setting out its agenda for President Kibaki and the NARC
government. While many statements and editorials had been issued through the press
charting a way forward for the NARC government, the KHRC' s statement was different
in both tone and scope. Others had listed areas of concern on which the new government
should focus, including fighting corruption; resuming the constitutional process;
rebuilding the infrastructure, namely, roads; addressing teachers’ pay and education; and
reorganizing the health sector. The KHRC statement in contrast, while touching on many
of these issues and others, expounded a broad philosophical vision for Kenyaas a
“progressive modern state.” This modern state required that government be guided by
democracy, “the highest standards of ethics, the rule of law, an uncompromising quest for
justice, equity and respect for human rights,” and create “afair and just economy.” It
painted a picture of the state under the Moi-K ANU regime as being one of the most
undemocratic, corrupt and incompetent in the world, and the country as devastated,
dilapidated and underdeveloped. The state needed to be “reoriented” and a“new national
identity” created.

While the statement begins by calling on the government to immediately revamp
the educational system in its entirety and cease perpetuating an array of human rights
abuses, the subsequent three sections focus on the culture of corruption in Kenya and
elaborate on the KHRC' s vision for the country through recommendations on
constitutional review, wealth declaration, and a possible truth commission. The
statement recommends that the constitutional review process, which had been aborted by
Moi, be resumed immediately noting that NARC was elected in part because they
promised a new constitution and that a new national identity “devoid of the corrupted
soul cultivated under KANU could not be created without it. “Ending corruption,” the
KHRC argues, “must begin at the top” and so it calls on Kibaki and all government
officia to declare their wealth, assets and liabilities, with job loss as the immediate
consequence of fraudulent and untruthful declarations; something Kibaki had promised
during the campaign. And finally, the KHRC suggests that a truth commission, a subject
on which the KHRC leadership had harped since October, is needed to confront the past
of gross human rights abuses and extensive economic crimes, to deliver justice and to
reconcile the nation unto itself and others.

The statement then makes a number of recommendations dealing with specific
issues. These include demands that the government recognize freedom fighters,
particularly the Mau Mauw, as heroes responsible for Kenyans independence, and rectify
the intentional and vast abuse, neglect and underdevelopment of the northeast region and
its people. 1n between the statement calls on the government to be gender sensitive and
inclusive, recommending that it keep its promises of appointing one-third of government



positions to women, that it adopt affirmative action measures to ensure girls and women's
participation in all sectors of the society and that it establish an office for the first lady.
The KHRC also notes that, “leadership cannot be demanded but should be sought with
humility and an awareness that government leaders are public servants.”

And last, the statement turns to Kenya's place in the internatioral arena, focusing
on globalization, terrorism and foreign affairs. Here the KHRC recommends that the new
government design a coherent foreign policy that is informed by “the challenges of
globalization, the asymmetry in the North-South relationships, the power disequilibriain
international and multilateral institutions and the growing influence of non state actorsin
international affairs. The statement argues among other things, that the point of
privatization, aid, trade and the like, is the welfare of the people; in other words, it should
be people —centered with people as the focus of economic development. Regarding terror,
the statement notes that Kenyans have been the collatera damage and sacrificial lambsin
a contest between the Muslim nations and the West, a contest in which they are not
central players. The KHRC suggests that frank and public discussions should be held
examining the reasons why Kenya has been the site of three separate attacks in this
contest and that these discussions should inform foreign policy decisions.

The statement was warmly received judging by the calls of congratulations that
the KHRC staff entertained. 1n addition several officials in the NARC government were
heard to comment that they used the statement as a checklist for noting those issues on
which they had made progress and those on which they needed additional work.
However, two specific but unrelated responses were significant. The first was the public
rebuke the KHRC received by commissioners of the Constitutional Review Commission
of Kenya. The second event was that the Minister of Justice and Constitutional Affairs
invited the KHRC to participate in a brainstorming workshop on organizing his newly
established ministry.

In two lines of the agenda statement, the KHRC had recommended that since a
draft constitution had been produced by the 27- membered Constitutional Review
Commission of Kenya (CKRC), that it be disbanded and replaced with a team of six or
seven experts who would “refine” it for consideration by the National Constitutional
Conference. Several leading commissioners of the CKRC roundly and publicly
condemned the suggestion, arguing that they continued to work on the draft and to
document the host of recommendations they had received since the draft’s publication in
October. They also condemned the KHRC, accusing the leadership of seeking to secure
for themselves the positions on the expert team they suggested should refine the draft.
The CKRC commissioners further argued, revealing their long-standing disagreements
with the chair of the commission, Professor Yash Pal Ghai, that Professor Ghai and the
KHRC leadership, among others, were involved in a secret shadow group discussing the
draft Constitution, the goal of which was to take over the functions of the CKRC.
Dubbed the “Palacina group” the commissioners produced copies of transcripts of
Palacina group discussions in which it was developing strategies for having its views
incorporated into the Constitution during the conference.



A huge public debate ensued carried out through the media. However, while the
Palacina group did not respond, the wider public took up the debate. They accused the
commissioners themselves of seeking to have their huge and exorbitant salaries continued
during atime when there was nothing for them to do. Further the public seemed to view
the commissioners with suspicion, suggesting that many were KANU appointees who
had been charged and in fact acted to forestall and scuttle the entire review process, a
process Kenyans had desperately wanted.

The KHRC |leadership however was not silent. The debate pulled them into the
limelight and they were on radio, TV, and in the print media echoing the public sentiment
and arguing that the CKRC had done its job and could therefore be disbanded. Further,
regarding their involvement with the Palacina group, they refused to apologize, arguing
that it was the duty of all Kenyans to analyze the draft constitution, suggest waysto
strengthen it and prepare for the congtitutional conference. They suggested that many
such groups, organizations and others were in fact doing this and that the draft belonged
to al Kenyans and not to the CKRC. The CKRC had no right, they insisted, to attempt to
forbid Kenyans from discussing the draft in any manner they saw fit. Professor Ghai for
his part noted that he attended many such meetings and group sessions and attended as
many meetings as possible to which he was invited. Further, he explained that other
commissioners had aso been invited to participate in the Palacina group, among others
and had chosen not to attend.

The Minister of Justice and Constitutional Affairs ended the debate by
temporarily suspending salaries for the commission since their mandate had ended on
January 3. However, once parliament reconvened and reconstituted the Parliamentary
Select Committee on Constitutional Review (PSC), the committee charged with
overseeing the constitutional review process, the PSC extended the CKRC’s mandate
leaving it intact. Asfor the Palacina Group, its efforts died and no additional meetings
were held. Although the Institute of Economic Affairs (IEA), which had sponsored the
group, was in transition regarding its leadership and complained of lack of money to
continue the enterprise, it is believed that the negative publicity persuaded the organizers
to discontinue the discussions. To date, it appears that only one endeavor grew out of the
Palacina constitutional efforts. This was the gender discussion. The KHRC members
and affiliated persons involved in reviewing the draft from a gender perspective took
some of the ideas first formulated in the context of Palacinato the Federation of Women
Lawyers (FIDA) organization. FIDA isacivil society organization committed to
women'’s rights and had been heavily involved in the constitutional review process. With
FIDA as the lead organization, a collaboration between four organizations was formed
including FIDA, the KHRC, the Ingtitute for Education and Democracy (IED) and the
L eague of Kenya Women Voters (The League). Together they initiated the campaign for
“Safeguarding the gains for women in the Draft Congtitution.

Three public phenomena seen in the CKRC debate would reassert themselves

time again throughout this period. One was the general feeling by the public that
government and public officials, in ahost of capacities, often pursued their own interests,
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particularly financial interests, at the expense of the public. This distrust and suspicion
manifested and proved itself avalid concern when one of the first orders of business for
members of parliament (MPs) was to increase their own remuneration. Whether this
action was correct and necessary or not, there was a public outcry that given Kenya's
economic woes, it was ingppropriate for MPs to give themselves raises and a feeling that
the M Ps were conducting business as usual, the historical business of fleecing the public
for personal gain. This same sentiment reared its head again when one of the first actions
undertaken by the delegates to the constitutional conference, many of whom were
ordinary Kenyans, was to demand that their sitting allowances be increased.

The second phenomenon was the accusation and/or fight over what was perceived
as lucrative or well-paying positions, mostly government positions. This sentiment
seemed understandable in a state where the economy was in collapse and where one of
the only ways to make a living was in occupying a government job. However, the
craving for governmental or quasi- governmental positions together with the tendency of
both affluent and ordinary people alike to wrench personal financial gain from every
possible opportunity, appeared to be a symptom of the much deeper problem of
corruption, created and now embedded in the culture. The third reoccurring phenomenon
was the public suspicion that conspiracies to take over government functions were afoot.
Palacina was one among many groups and actions interpreted as a conspiracy to
inappropriately takeover or stall some activity that Kenyans wanted accomplished.

The media focus on the CKRC debate helped to propel the KHRC into the thick
of political thought and activity. In other words, it raised the KHRC' s public profile on
these political issues, some of which were distinctly partisan. The KHRC used these
opportunities to not only discuss its debate with the CKRC but to discuss more broadly
the content of its statement and to advocate for a number of its positions including the
need for atruth, justice and reconciliation commission. In addition during thistimein
January and February of 2003, the KHRC added its voice to calls for the chief justice of
the high court, Justice Bernard Chunga, to step down and resign his position. The
KHRC, among others, explained what was widely known, that the judiciary was
hopelessly corrupt and had no independence, having adhered to the whims of former
President Moi (and Kenyatta and the British before him). Chunga headed this corrupt
institution and was seen to play acrucia role in its continuing demise. After a huge
public outcry, Chunga resigned.

The Chunga affair raises a number of questions. First, how should government
deal with, and civil society react to, public officials who have tenure of office but have
lost public support and are believed to be corrupt? Second how should these same
entities deal with officials who are implicated in serious acts of corruption or abuse but
whose crimes have not yet been legally adjudicated or proven? One hopes such people
will voluntarily resign, but if they do not, should they be forced out of office or denied
appointments? The KHRC argued that people implicated in serious crimes in credible
political processes certainly should be denied political appointments. In addition, they
apparently continued to believe that those in office and implicated in serious crimes
should be shamed, and forced out of office. However, in the case of the judiciary, KHRC
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reviewed its activity, asis evident in later statement included here, and while ot ruling
out civil society’s obligation to call for certain judge’ s resignations, concluded that a
formalized process by government was necessary to review judges and clean up the
judiciary. But its elevated public voice in unison with others cemented Justice Chunga's
fate.

The KHRC' s heightened public political profile complimented its long- standing
reputation as the leading human rights organization in Kenya, a reputation built on the in-
depth, painstaking work of a dedicated staff and board of directors. Celebrating its 10-
year anniversary in June 2002, the KHRC was originally established and registered in
Washington DC in 1992 because human rights organizations were suppressed in Kenya at
that time. Once established it assembled a talented staff and board of directors and
developed an integrated approach to human rights encompassing and emphasizing the
indivisibility of human rights and therefore focusing on both economic, social and
cultural rights as well as political and civil rights. Itsmission: “to promote, protect and
enhance the enjoyment of human rights for all Kenyans; its vision: “to root human rights
into communities.” Consequently, in addition to using the ‘violations’ method through
which it monitors, documents and publicizes human rights abuses via a network of
monitors throughout the country, the KHRC has a community based approach which
provides ingtitutional support to community grown human rights organizations and both
channels information to and learns from communities through its three primary programs.
These programs are: the Monitoring & Research Program, the Advocacy Program and the
Human Rights Education and Outreach Program.

While researching and publicizing human rights abuses often place KHRC in the
public eye, the advocacy program is the KHRC' s * public engagement voice.” Under it a
number of campaigns exists which examine and engage the conduct of not only
government, but also a number of institutions, such as the police, prisons, multinational
and local companies. For example, “in early 2002 the KHRC launched a campaign to
compel the cut flower industry in Kenya to improve its records of respect[ing] and
promot[ing] workersrights.” Further, the media covered the recent success the KHRC
had in inducing Del Monte, the pineapple multinational company, to provide water to the
surrounding area in which the families of workers live.

Thus the KHRC' s reputation in the country is both broad and deep and its
activities have meant that it has always been in the thick of political activity,
continuously commenting on and actively participating in public political discussions.
However, having expressed a political preference and pushed a very vocal and broad
based agenda in the context of a new government, KHRC' s public profile was amplified
and this higher profile provided it an opportunity to participate in political activity in new
ways.

Human Rightsin Vision 2007: A Practical Roadmap for the Ministry of
Justice and Constitutional Affairs.
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The other significart response generated by the agenda statement and the ensuing
related activity, was an invitation to the KHRC from the Minister of Justice and
Constitutional Affairs to participate in his workshop on the construction and organization
of the newly established ministry. The KHRC was one of five civil society organizations
invited to attend the workshop, which took place at the Mount Kenya Safari Club on the
weekend of March 13-15, 2003. Arguably, the KHRC might have been invited to the
workshop in the absence of the statement, as Hon. Kiraitu Murungi, the Minister, was a
founding member of the KHRC. Further, the Minister had been a student of Willy
Mutunga, the executive director, and had attended Harvard Law School for his LLM
degree during the time when the chair, Makau Mutua had headed the Human Rights
Program there. Thus, all knew each other and had been friends. Further, some of the
staff at the KHRC had been closely involved in the election process and the party process
of NAK. However, both the KHRC statements had displayed creative and deliberative
thought and a willingness by the KHRC to take the time to put its ideas down on paper.
This seemed important to the Minister as he invited them to the workshop but he also, the
week before it began, contacted and requested that the KHRC officials to draft a blueprint
for the ministry.

Professor Mutua and Dr. Mutunga drafted the paper entitled “Human Rightsin
Vision 2007: A Practical Roadmap for the Ministry of Justice and Constitutional
Affairs’ (Roadmap), the next selection in this collection of papers. The paper puts
forward a philosophical foundation for the ministry and makes specific recommendations
as to ingtitutions that should be included as part of it. In its introduction, echoing the title
of this collection, “Eyes on the Prize: Laying a Foundation for a Human Rights state for
Kenya,” the Roadmap emphasizes that human rights is the key to the development of a
modern state and sees the Ministry of Justice and Constitutional Affairs as being the most
important state organ in the effort to ensure these rights and render Kenya a true
democracy. Philosophically, the paper stresses two important points that are consistent
with themes suggested in earlier statements. Firgt, it emphasizes that all human rights are
important and indivisible, political and civil rights and economic, social and cultural
rights. Second, and related to this, it insists that the Ministry work toward a social
democracy in Kenya moving away “from free market fundamentalism” and toward the
“implementation of economic, social, and cultural rights.” It notes, in the last section of
the paper, that human rights are implicated in the state’ s relationship with the World
Bank, IMF, WTO, and implies that human rights are often subjugated to the dictates of
these organizations free market policies. But from the KHRC' s perspective, a socid
democracy resulting from the implementation of economic rights, etc., is crucia to
developing democracy in Kenya, and ultimately, the purpose of democracy, together with
development, is the overall well being of ‘real, living and breathing people.”

In terms of its recommendations, the paper advocates for alegal aid scheme for
the poor, a comprehensive review of all Kenyan laws including the constitution, and a
framework for reviewing, domesticating, and reporting on the international law
obligations undertaken by Kenya. Institutionaly, it calls for the establishment of a
Justice College to provide continuing legal training to judges and magistrates, among
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others and to publish a monthly law review chronicling various legal issues and
developments. It aso recommends that an office for state-civil society relations be
established to develop working relations between these two sectors of society. Further
the paper seeks to define the relationship between the ministry and the judiciary, security,
the Electora Commission of Kenya and other ministries. Specifically, regarding the
judiciary, athough the paper suggests that the ministry has arole in the infrastructure and
capacity building of the court system, it recommends that the Judicial Service
Commission be empowered and strengthened in order to do the necessary work of
cleaning the judiciary of corruption. Here the paper stresses the need for the judiciary to
become and then remain independent.

The paper does not define the relationship between the Ministry of Constitutional
Affairs and the Human Rights Commission that is proposed in the Draft Constitution.
However, many expect that the Human Rights Commission, an independent organ of the
state, which, unlike the ministry, is not subject to the executive, will be the leading
governmental institution in the country for the protection of human rights contrary to the
ideas suggested in the paper.

While the paper was a success at the workshop and formed part of the overall
strategic plan and organization developed for the Ministry, there were other
conversations, presumably in the evenings, among the participants during the weekend
and later publicized, that set off conspiracy darms. The media speculated and word went
around that there existed a Mount Kenya Mafia whose goals were to control the
government and act as a shadow authority. The stories supposedly reflected
conversations in which participants at the workshop discussed the need to review the list
of delegates dlated to participate in the constitutional review conference. Many of the
delegates were felt to be “KANU hacks’ and therefore threatening to the review process.
Other conversations touched on the draft constitution itself. The public seemed to view
the discussants as powerful ministers and/or officials who could make real their ideas and
who potentialy had the ear of the President. Many of these ministers were from the
Mount Kenyaregion. Therefore, the joke became that those people who could see Mt
Kenya from their homes, particularly people from the ethnic groups in that region of the
country, were part of the Mt Kenya Mafia. These people included among them President
Mwai Kibaki.

The theory of the Mount Kenya Mafia gained more credibility when the Minister
of Justice and Constitutional Affairs, Kiraitu Murungi, the convener of the workshop,
confessed to supporting the election of Paul Muite, an MP, for chair of the Parliamentary
Select Committee against the Minister Raila Odinga, who had formerly been the chair.
This was scandalous, as Raila Odinga and Murungi were both party members of NARC,
and Odinga had been seen as instrumental in bringing about the coalition forming NARC,
Mr. Muite, though known as a committed reformer, came from a smaller party and had
only belatedly supported NARC. These groupings and speculations had ominous ethnic
undertones as Muite and Murungi came from the Mount Kenya region, although from
different but related ethnic groups, whereas Odinga, whose father had spent most of his
life in opposition to the government of Jomo Kenyatta and Moi, hailed from the west.
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Jomo Kenyatta, the first president of Kenya shares ethnicity with Paul Muite. The idea of
aMt. Kenya Mafia and perhaps the practice of it would plague later constitutional efforts.

Keynote Address: Why Kenya Needs a Truth Commission

The speculations about the Mt. Kenya Mafia had little effect or impact on the
KHRC, as its leadership was neither implicated in the suspect conversations nor from the
Mt. Kenya region (although the concern about the delegates list, an issue raised in those
conversations became a KHRC concern and are found in later KHRC statements).
However, rumblings about the KHRC' s relationship with the government began to
circulate among civil society organizations. The launch of the public debate on atruth
commission heightened this dissatisfaction.

The paper for the Ministry of Justice had discussed the reed for atruth, justice
and reconciliation commission, as had many of the oral and written statements by KHRC
officials. In the paper, however, the KHRC had offered to assist the Ministry in
considering the commission idea by drafting alaw to establishone or organizing
workshops to discuss the purposes and need for such a commission. The Ministry took
them up on the suggestion and on March 28, 2003, only weeks after the workshop, the
KHRC hosted a one-day conference to launch a public debate about a truth commission
in Kenya, a conference at which the Minister for Justice made the opening remarks. The
debate launch was held at the Norfolk Hotel in Nairobi and Professor Makau Mutua gave
the keynote address. That address is the next essay in this collection.

The address on the truth commission basically explains what a truth commission
is. It discusses the truth commission as an internationally accepted instrument generally
used in transition periods when a state is trying to move from a period of gross human
rights violations and economic crimes to a state that aspires, espouses and attempts to
practice ideals of democracy and human rights protection. It also discusses the
objectives, functions, and structures of truth commissions. It then turns to the Kenyan
case arguing that not only is a truth commission needed but also a truth, justice, and
reconciliation commission is needed in Kenya. Taking off from the adage that those who
do not learn from history are bound to repest it, the essay chronicles many of the human
rights abuses perpetuated in Kenya and suggests that these cannot be simply forgiven.
Rather, it reasons, that before forgiveness is contemplated the facts must be made known,
the truth told and justice done. Then the foundation will belaid for forgiveness and
reconciliation.

The debate launch was a huge success. The conference boasted of the
participation of a number of well-know advocates for justice and a varied group of
attendees representing a cross section of the Kenyan society. Professor Mutua' s speech
was widely acclaimed and he was both quoted and interviewed rather extensively in the
media. Thus it was unsurprising when in April 2003, Professor Mutua was named chair
of the task force to design a truth commission for Kenya, if the task force in fact found
that one was necessary. The public launch of the task force took place on May 11, in the
midst of the congtitutional conference. Nevertheless, while the one-day debate on the
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truth commission bode well for the KHRC' s efforts to see justice done in Kenya, it also
brought harsh criticisms and protests by other civil society organizations that claimed that
the KHRC had become NARC' s puppet and executioner.

Approximately aweek after the public debate on the truth commission, the Center
for Governance and Democracy (CGD) convened a meeting including the Kenya Human
Rights Network to discuss how and whether civil society should engage the NARC
government. Here the KHRC' s activities, particularly those such as the debate on the
truth commission, an event involving the government, were widely criticized. Several
organizations felt that the fundamental role of civil society was to be a watchdog of the
government and that KHRC' s activities suggested that they had abandoned this function.
The KHRC had become a collaborator of the government, a partisan appendage carrying
out the goals and work of NARC. Still others believed that civil society should
collaborate with the NARC government.

The KHRC officials defended their actions by characterizing its activities as
within the boundaries of collaboration and critique appropriate for a human rights
organization and more importantly, that its actions were facilitating the devel opment of
the kind of human rights state for which thy all had long fought. They argued that times
had changed and therefore civil society organizations also needed to change their
relationship with the government from one of antagonism to one of constructive and
critical engagement in addition to maintaining its role as watchdog. The KHRC suggested
that its role included all three functions, holding the government accountable to human
rights norms, critiquing and exposing government where it fell short, and engaging and
encouraging it to be responsive to democraic, human rights and justice concerns.

Nevertheless, the question lingers, specifically with regard to a possible truth
commission and in light of the fact that the KHRC chair has been appointed to chair the
task force on such a commission, whether KHRC in these functionsis acting as an
executioner for the NARC government. In other words, might the truth commission be a
vehicle for the KHRC or some other person or organization to do the dirty work of
cleaning out corrupt officials both within and outside of NARC? On the other hand, it is
widely agreed that the culture of impunity needs to be confronted and abated and justice
done. If thisis true, who then, other than agents of civil society and religious leaders are
in a position to conduct such a commission with the necessary legitimacy? And in any
event, can an effective truth commission be established in the current political
environment, given the fact that both its legitimation and creation would be a political
process?

TheFirst 100 Days: a Report Card on President Kibaki and NARC

The charges of partisanship were fresh in the minds of KHRC officials as they set
out to write their evaluation of the first 100 days of the Kibaki and NARC administration.
At the same time, KHRC officials wanted to continue to encourage and push the
government toward reform. Their report card therefore sets out to provide a balanced
account, complimenting the government on it successes and critiquing it for its failures.
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Entitled “The First 100 Days. a Report Card on President Kibaki and NARC,” the
evaluation was released as a press statement on April 9, 2003, and isthe last essay in
this collection of papers.

The report begins by noting that NARC is “neither a revolutionary movement nor
an inherently reformist political force,” but rather a “coalition of reformers and hardcore
conservatives.” However for NARC to act as a“midwife of democracy” the reformers
need to prevail and institute a break with the past. Ultimately the evaluation found that
while the “government has embarked on some reforms and set a hopeful mood in the
country” it had also “ failed to boldly capitalize on the generous pubic mood to
fundamentally recreate the state, root out corruption, and provide transitional justice.

The report card first comments on the office of the president noting that while the
first wave of Kibaki appointments had been plausible, the second set was disappointing in
that it “recycled KANU stalwarts’ or rewarded “loyal cronies.” Further, although it
commends the President’ s management style of delegating authority, it recommends that
he be more visible and engage the country in avision of reform. In evaluating NARC,
the statement notes that the party was an aliance of diverse political parties; it then
encourages the coalition to work toward coalescing into a strong party, avoiding the
sguabbles for high-level positions and the acrimony that pervaded its ranks upon the
assumption of power. To do otherwise, counsels the statement, would result in the party
sguandering this transition opportunity.

The report then turns to the constitution, the government’ s relationship with civil
society and its fight against corruption. On the constitution, the KHRC reiterates its
belief that the CKRC should be streamlined ard adds that the delegates’ list needsto be
reviewed. Further, it signalsits support for retention of the Kadhis courtsin the
constitution and for women'’ s rights, both controversial constitutional issues. In addition
it warns against self-seekers and power mongers attempting to paralyze the conference
and finally, comments, that the constitution should be a people-driven process. It
therefore recommends that the Review Act be amended to allow the people to ratify the
constitution through a national referendum instead of ratification by Parliament.
Regarding civil society it again admonishes the government to establish good working
relationships with civil society and complements those ministries that have done so.
However, the report card indicates thet in the fight against corruption, the government
has “made the correct statements” about the fight but “very little appears to have been
accomplished.”

And finally, the evaluation reiterates points made in earlier press statements and
papers regarding the need and progress made on a truth commission and reform of the
legal and judicial sectors. However, as the truth commission will deal with post-colonial
Kenya, the statement encourages the government to support the African Union’s Group
of Eminent Persons on Reparations for Slavery, Colonialism, and Neo-colonialism, a
group that would deal with the crimes the British committed during the colonial period.

In addition, on the judiciary, the KHRC changes the position it advocated in the Roadmap
piece recommending that a strengthened Judiciary Service Commission meant to deal
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with judicial corruption be chaired by someone other than the Chief Justice. The
statement then turns to evaluating individual ministries, noting first that they are all in
“great rneed of a statement of strategic purpose, direction and priorities. The KHRC
concludes by predicting that the next six months will be crucial for the administration if it
isto “grow wealth, reduce poverty, restore the human rights of Kenyans, and make
impunity a phenomenon of the past.

Asin the past, the KHRC statement was read and well received. It, momentarily,
together with the CGD meeting, helped to quiet the criticisms of nonpartisanship.
Further, government officials seemed to have found it a helpful assessment. However,
although the statement discussed and reflected the general disappointment with Kibaki’s
second wave of appointments and reproved the in-fighting and political jockeying within
NARC for political positions, even the KHRC seemed to have failed to recognize the
magnitude of the opportunities missed in these actions. These only became clear during
the first two weeks of the National Constitutional Conference during which the delegates
broke down into regional and largely ethnic caucusing that obscured significant reform
and ideological differences, placing supposed reformers and conservatives on the same
Side based on ethnicity.

Ethnicity has always played a significant role in Kenyan society, in part because
42 different ethnic groups were grouped in one nation designed and administered for the
benefit of Britain. But more importantly, these differences have played a sometimes
troublesome role in Kenya largely because not only the British but both Kenyatta and
Moi manipulated and played the various groups against one another as a means of
maintaining power - divide and rule. Consequently ethnic differences often play arole
both in politics and in social interactions and relations among individual Kenyans.

The coalition and triumph of NARC had signaled a chance to overcome the
negative influence of these differences and, as the report card stated, represented “an
incipient renewal of Kenya s national unity and the project of Kenyan-ness.” But the
government’ s first wave of appointments had failed to adhere to a memorandum of
understanding between NARC’ s two predominant coalition partners, NAK and LDP,
which called for the equal appointment of members to ministries from both parties. The
LDP members complained that they had not received the number of seats in the cabinet
contemplated by the memorandum. However, their complaints were initially ignored in
the euphoria of NARC' s victory. The memorandum also presumably outlined new
positions that were to be created under the new constitution and their designated
occupants. One such position was that of prime minister, to be occupied by Raila Odinga.

The LDP, the party presumably dlighted in cabinet appointments, is led by Raila
Odinga, the undisputed leader of the Luo, the secord largest ethnic group in Kenya
originating in the western part of the country. The beneficiaries of cabinet level and
many other government positions were seen to be from the Mt. Kenya region, which
includes the Kikuyu, the largest ethnic group. This group occupies the Mount Kenya and
the Rift Valley regions and is the group from which Kenyatta and Kibaki both come.
However, although Mt. Kenyais home to Kikuyus, Mt Kenya from which Kibaki comes
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voted overwhelmingly for NARC. The Rift Valey, which hasasizable Kikuyu
population, primarily voted for KANU in the election.

Although the complaints by the LDP about the memorandum of understanding
and the ministerial positions they believed should have accrued to them were initialy
ignored, the second wave of appointments caused people from a variety of groups to
increasingly criticize the direction of the government and complain that the “friends” of
Kibaki were rewarded with “plum” positions without regard to merit. Further they took
more notice of the LDP complaints. {Even so, many people appeared to excuse President
Kibaki, the person, for these missteps primarily because of hisillness, rumored to have
been a stroke suffered after his election and which resulted from a life-threatening car
accident in which he was involved weeks before the election. Those surrounding him,
however, were not excused and —not included n final} these tensions began to play
themselves out in earnest once the constitutional conference was about to begin and the
issue of the prime minister, as contemplated in the draft constitution, surfaced sharply.
Ultimately the prime minister position is about power arrangements as between an
executive president, the vice president and the prime minister, succession politics and
ethnic interests in both.

The self-organization of the constitutional conference delegates along ethnic and
regional lines certainly signaled a historical way of conducting businessin Kenya. But it
also signaled NARC's failure to capitalize on its initial unity, to build consensus along
party and across ethnic lines and to appoint people in away that reflected both merit and
regiona and ethnic balance. This failure was made more obvious when accusations
surfaced that the Mount Kenya Mafia and others from the Mount Kenya and Rift Valley
regions wanted and were attempting to sabotage and scuttle the constitutional conference
and process. Presumably the leaders from this area opposed the establishment of the
prime minister’s position and opposed Raila Odinga’s occupation of it. However, this
effort was widely and loudly condemned, as was ethnic caucusing (although one wonders
how community based activism would be accomplished).

Although the efforts to sabotage the constitutional process appear momentarily
defeated, a coalescence of multiple forces interested in delaying the process for different
reasons have apparently succeeded in unnecessarily dragging out the process and making
it that much more expensive. Nevertheless, there are now signs that some form of
consensus is building around a number of controversial issues including the issue of the
prime minister, though one is not yet formalized.

Today is May 15, 2003 and Kenyans are in the middle of the constitutional
conference. Whether the conference ultimately will build consensus on a host of
controversia issues including the proposed devolution scheme, retention of the Kadhis
courts, adoption of mixed member proportional representation, establishment of a second
chamber, and women'’ s rights, remains to be seen. There are, however, hopeful signs.
Further, given the loose organization of the conference, its makeup and the varied
interests at play, whether Kenyans obtain a good constitution that will stand the test of
time, only time will tell.
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As for the KHRC, its leadership and staff find itself in the middle of the
constitutional process trying to broker agreements and foster consensus. Whether they
will be successful, again, time will tell. Further, whether their efforts chronicled through

these essays will, in any small way, contribute to Kenya's becoming a human rights state
committed to democracy -- you will have to be the judge.

Athena D. Mutua
May 15, 2003
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Brief Evaluation of the First Sitting of the
National Constitution Conference, Kenya

(Excer pted from the Independent Report on the Campaign for
“safeguarding the gainsfor women in the Draft Constitution” and its
effortsduring the First Sitting of the National Constitutional
Conference, Kenya)

Observer
Athena D. Mutua
Professor of Law, SUNY at Buffalo Law School
June8§, 2003

21



Abbreviated Recommendations
On the process and organization of the NCC, Kenya

1 Schedule the conference for six weeks to eight weeks, no more.

2. Establish arule establishing a set payment to be made to delegates, two-
thirds to be paid weekly, and the last third to be paid upon timely completion of the
congtitution. If the congtitution is incomplete at time of closure, delegates forfeit the last
one-third payment and should be sent home in shame having failed the nation.

3. After opening day, delegates proceed immediately to committees.

4, Through Rule 45(10) submitted and signed by delegates of the steering
committee, conveners of the committees and others, consider requesting delegates to
work with revised draft of the draft Constitution or to review the original and revised
drafts side-by-side as revised draft is better written.

5. Committee stage should last no more than three to four weeks.

6. Each committee should have a projector and screen to facilitate discussion
of articles.

7. Discussion should be limited to a series of paragraphs/articles on screen.

(Special sessions should be developed for the section on devolution to include
presentation of a couple of different devolution models consistent with country-wide and
delegate’ s views expressed in debate stage. Using the district level as founda