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THREE BASIC METHODS/STRUCTURES FOR PURCHASING AN EXISTING
BUSINESS

. Stock Purchase
. Merger
. Asset Purchase

STOCK PURCHASE

In a stock purchase transaction, the buyer (“Buyer”) purchases all or a substantial portion
of the outstanding shares of stock of the target company (“Target”). Upon the closing of the
purchase/sale of shares of stock of Target, the ownership of Target changes; however, Target
remains intact (i.e. the assets and liabilities of Target do not change as a result of the
purchase/sale transaction).

Practical tip: Think of yourself buying one share of Apple stock.

MERGER

In a merger transaction, Company A is merged into Target or Target is merged into
Company A. Upon the closing of a merger transaction, the surviving company (i.e. Company A
or Target) possesses all of the assets and liabilities of Company A and Target. Essentially, two
companies are combined into one surviving company.

Practical tip: Think of 1998 (I am dating myself) merger of Daimler-Benz and Chrysler,
with the resulting company being DaimlerChrysler.

ASSET PURCHASE

In an asset purchase, Buyer purchases certain assets (real and/or personal; tangible and/or
intangible), and possibly assumes certain liabilities, of Target. Upon the closing of an asset
purchase, each of Buyer and Target still exists.

Practical tip: Think of yourself purchasing a used vehicle from a seller who listed the
vehicle on Craig’s List.

PRIMARY PROS OF ASSET PURCHASES (BUYER’S PERSPECTIVE)

. Flexibility — Ability of Buyer to cherry-pick assets to be purchased and liabilities to
be assumed (if any)

. Insulation from liabilities - Buyer (hopefully) will not be liable for liabilities of
Target not specifically assumed by Buyer

. Income taxes — Buyer acquires cost basis in assets purchased



PRIMARY CONS OF ASSET PURCHASES (SELLER’S PERSPECTIVE)

» Potential Double Taxation — “S” corporation vs. “C” corporation

« Consents — Might need consents of third parties to assign contracts Buyer
wants to assume — Consents might not be required in a stock purchase
transaction

TYPICAL ASSETS POTENTIALLY TO BE PURCHASED/SOLD

* Inventory

« Furniture, Fixtures, and Equipment

» Accounts Receivable

« Contracts

« Real Property (direct purchase or assumption of lease agreement)
 Intellectual Property (including name, trademarks, and know how)

« Supplies
« Telephone numbers, web addresses, etc.
»  Goodwill

ASSET PURCHASE AGREEMENT

» Parties — Buyer and Seller. Include owner(s) of Seller?

« Assets Being Purchased/Sold; Assets Not Being Purchased/Sold
 Liabilities Being Assumed; Liabilities Not Being Assumed

« Purchase Price and Payment

» Closing — Sign and Then Close; Contemporaneous Sign and Closing
* Representations and Warranties

» Pre-Closing Covenants

» Post-Closing Covenants

» Conditions Precedent

» Termination

» Miscellaneous Clauses



ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (“Agreement”) is made this __ day of
April, 2023 (the “Effective Date”), by and among ABC, INC., a New York corporation
(“Buyer”), XYZ, INC., a New York corporation (“Seller’), JOHN DOE, a New York resident
(“John”), and JANE DOE, a New York resident (“Jane”, and together with John, each a
“Shareholder” and collectively the “Shareholders”).

WITNESSETH:

WHEREAS, Seller is engaged in the business of operating a market and deli known as
“Anthony’s Market” (the “Business”);

WHEREAS, the Shareholders together own all of the issued and outstanding shares of
stock of Seller; and

WHEREAS, Buyer desires to purchase from Seller substantially all of the assets of Seller,
and Seller desires to sell such assets to Buyer, upon the terms and subject to the conditions set forth
in this Agreement.

NOW, THEREFORE, in consideration of the mutual premises and covenants contained
herein and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the parties hereto (each, individually, a “Party” and, collectively, the “Parties”)
hereby agree as follows:

ARTICLE 1
PURCHASE AND SALE OF ASSETS

1.1 Purchase and Sale of Assets. Seller agrees to sell, assign, and transfer to Buyer, and
Buyer agrees to purchase from Seller at the Closing (as defined herein), on the terms and subject to
the conditions contained in this Agreement, all of Seller’s right, title, and interest in and to all of its
assets, properties, and rights of every kind, nature, and description, whether tangible or intangible,
and wherever located and by whomever possessed, except for the Excluded Assets (collectively,
the “Purchased Assets”), free and clear of any and all liens, security interests, pledges, claims, and
encumbrances of any kind (collectively, “Liens”). The Purchased Assets shall include, without
limitation, the following assets of Seller:

@ all inventory and supplies (including merchandise, food and supplies
inventory, and inventory on order for or in transit to or from Seller) (collectively, “Inventory”);

(b) all fixed assets, furniture, fixtures, equipment, and other tangible personal
property, including, without limitation, the fixed assets, furniture, fixtures, equipment, and other
tangible personal property listed on Schedule 1.1(b) (collectively, the “FF&E”);

(c) all of Seller’s rights under any contracts and agreements which Buyer elects
in its sole discretion to assume at the Closing (collectively, the “Assumed Contracts”);




(d) all of Seller’s rights under warranties, indemnities, and all similar rights
from or against third parties to the extent related to any Purchased Assets;

(e) all trademarks, service marks, trade dress, trade names, corporate names,
business names (including, without limitation, the name “Anthony’s Market”), logos, slogans,
Internet domain names and addresses, websites, social media accounts, and all other indicia of
origin, together with all translations, adaptations, derivations, and combinations thereof; and

® all goodwill, recipes (including, without limitation, recipes for soups,
sausage, and smoked meats), telephone numbers, facsimile numbers, and other intangible property.

1.2 Excluded Assets. Notwithstanding any provision in this Agreement to the contrary,
the Purchased Assets shall not include any of the following assets, properties, rights, or interests of
Seller (collectively, the “Excluded Assets™):

(@) all cash and cash equivalents;
(b) all accounts receivable;

(c) all claims for and rights to receive tax refunds with respect to taxable
periods (or portions thereof) ending on or prior to the Closing Date;

(d) all of Seller’s rights under any contracts and agreements which are not
Assumed Contracts;

(e) all minute books and other corporate records of Seller; and
0) all rights that accrue to Seller under this Agreement.

1.3  Assumed Liabilities. As of the Closing, Buyer shall assume, and pay when due,
all of Seller’s obligations under the Assumed Contracts arising following the Closing Date (but
only to the extent such Assumed Contracts are actually assigned to Buyer or Buyer otherwise
receives the rights and benefits of such Assumed Contracts, and specifically excluding any
liability relating to or arising from an Assumed Contract as a result of (x) any breach of any
Assumed Contract occurring on or prior to the Closing Date, (y) any violation of law, breach of
warranty, tort, or infringement occurring on or prior to the Closing Date, or (z) any charge,
claim, or demand arising out of or relating to any period occurring on or prior to the Closing
Date) (collectively, the “Assumed Liabilities™).

1.4  Excluded Liabilities. Notwithstanding anything to the contrary in this Agreement,
except for the Assumed Liabilities, Buyer shall not assume any of Seller’s liabilities of any
nature whatsoever, whether accrued, absolute, contingent, or otherwise, whether known or
unknown, whether due or to become due, and regardless of when or by whom asserted,
including, but not limited to, the following (collectively, the “Excluded Liabilities”):

0] any of Seller’s liabilities under this Agreement and any other agreements
(whether written or oral) entered into by Seller (other than, with respect to the period after the
Closing Date, the Assumed Contracts);



(i) any liability of Seller for taxes for any period,

(i) any of Seller’s liabilities for vacation pay, sick pay, holiday pay, salary,
bonuses, or other payments or liabilities of any kind to any current or former employee of Seller
(including, without limitation, the Transferred Employees), or under any employee benefit or
Employee Benefit Plan;

(iv)  any note payable in favor of, or any other amount owed to, any lender or
creditor of Seller;

(v) any of Seller’s liabilities (i) arising by reason of any violation or alleged
violation of any federal, state, local, or foreign law, (ii) arising by reason of any breach or alleged
breach by Seller of any contract, agreement, license, commitment, instrument, judgment, order, or
decree, or (iii) arising under any environmental and safety requirements;

(vi)  any amounts owed to the Shareholders, any former shareholder(s) of Seller,
or any seller of assets to Seller; and

(vii)  any liability pertaining to any Excluded Asset.

1.5  Purchase Price. The purchase price to be paid by Buyer to Seller for the
Purchased Assets shall be Dollars ($ ) (the “Purchase Price”).

1.6 Payment. The Purchase Price shall be paid at the Closing as follows: (a)
Dollars ($ ) shall be paid by Buyer to Seller in immediately available
funds by wire transfer to a bank account designated by Seller (the “Closing Payment”); and (b)

Dollars ($ ) shall be paid by Buyer to Seller pursuant to a promissory note
in substantially the form attached hereto as Exhibit A (the “Promissory Note”).

1.7  Allocation of Purchase Price. The Purchase Price shall be allocated among the
Purchased Assets by Seller and Buyer in the following manner: . Buyer and
Seller hereby agree that they shall file all federal, state, and local tax returns and reports in a
manner consistent with such allocation, and that neither Party will assert or maintain a position
inconsistent with such allocation in any administrative or judicial proceeding, including any tax
audit or other tax proceeding.

1.8  Sales Tax. Buyer shall be responsible for and pay any and all sales tax due and
payable in connection with the transactions contemplated by this Agreement.

1.9  Lease Agreement. At the Closing, Buyer, John, and Jane shall execute and
deliver a lease agreement in substantially the form attached hereto as Exhibit B with respect to
the Premises (the “Lease Agreement”).

ARTICLE 2
CLOSING

2.1 Closing. The transactions contemplated by this Agreement shall be closed (the
“Closing”) within three (3) days after all of the conditions precedent in Article 6 are satisfied or



waived (other than conditions which, by their nature, are to be satisfied at the Closing), or on
such other date as Buyer and Seller may mutually agree upon in writing (the “Closing Date”).
The Closing shall be deemed to be effective as of 12:01 a.m. on the Closing Date.

2.2 Deliveries to be Made by Seller at the Closing. At the Closing, Seller and/or the
Shareholders, as the case may be, shall deliver the following to Buyer:

@ possession of the Purchased Assets;

(b) a bill of sale (or assignments as appropriate) in a form reasonably
satisfactory to Seller and Buyer conveying title to the Purchased Assets from Seller to Buyer,
free and clear of any and all Liens;

(c) such other documents of assignment and transfer as may be reasonably
required to vest in Buyer all right, title, and interest of Seller in and to the Purchased Assets;

(d) an assignment and assumption agreement relating to the Assumed
Contracts in a form reasonably satisfactory to Seller and Buyer (the “Assignment and
Assumption Agreement”);

(e) the Lease Agreement;

0) certified copies of the resolutions of the Shareholders and board of
directors of Seller authorizing the execution and delivery of this Agreement and of all documents
contemplated hereby;

(9) a certificate from the Secretary of State of the State of New York dated as
of a recent date (not more than ten (10) days prior to the Closing Date) to the effect that Seller is
validly existing in the State of New York;

(h) an executed certificate of Seller and the Shareholders to the effect that, as
of the Closing Date, all of the representations and warranties of Seller and the Shareholders
contained in this Agreement are true and correct in all respects and that all of the covenants and
agreements of Seller and the Shareholders contained in this Agreement to be performed or
satisfied prior to the Closing Date have been performed or satisfied prior to the Closing Date;
and

Q) such other documents as shall be reasonably requested by Buyer or its
counsel in connection with the transactions contemplated by this Agreement.

2.3 Deliveries to be Made by Buyer at the Closing. At the Closing, Buyer shall
deliver the following to Seller or the Shareholders, as the case may be:

@) the Closing Payment;

(b) the Promissory Note;



(c) a personal guaranty of each of Anthony Cartonia and Eileen Cartonia with
respect to Buyer’s obligations under the Promissory Note, each of which shall be in a form
which is reasonably acceptable to Seller;

(d) the Assignment and Assumption Agreement;
(e) the Real Estate Purchase Agreement;
()] the Lease Agreement;

(9) certified copies of the resolutions of the board of directors of Buyer
authorizing the execution and delivery of this Agreement and of all documents contemplated
hereby;

(h) a certificate from the Secretary of State of the State of New York dated as
of a recent date (not more than ten (10) days prior to the Closing Date) to the effect that Buyer is
validly existing in the State of New York;

0] an executed certificate of Buyer to the effect that, as of the Closing Date,
all of the representations and warranties of Buyer contained in this Agreement are true and
correct in all respects and that all of the covenants and agreements of Buyer contained in this
Agreement to be performed or satisfied prior to the Closing Date have been performed or
satisfied prior to the Closing Date; and

{)) such other documents as shall be reasonably requested by Seller or its
counsel in connection with the transactions contemplated by this Agreement.

ARTICLE 3
REPRESENTATIONS AND WARRANTIES OF
SELLER AND THE SHAREHOLDERS

Seller and the Shareholders, jointly and severally, hereby represent and warrant to Buyer as
of the Effective Date and as of the Closing Date, as if such representations and warranties had been
made at the Closing Date, as follows:

3.1  Organization and Authority. Seller is a corporation duly organized, validly existing,
and in good standing under the laws of the State of New York. Seller has obtained and currently
maintains all qualifications to do business as a foreign entity in all other jurisdictions in which the
character of Seller’s properties or the nature of Seller’s activities require it to be so qualified. Seller
has the full power and authority to execute and deliver this Agreement and to consummate the
transactions contemplated hereby. The execution and delivery of this Agreement and the
consummation of the transactions contemplated hereby by Seller have been duly authorized by the
Shareholders and board of directors of Seller and no other corporate proceedings on the part of
Seller are required to authorize the execution and delivery of this Agreement and to consummate the
transactions contemplated hereby.

3.2 Due Execution, Etc. This Agreement has been duly executed on behalf of Seller and
the Shareholders and constitutes the legal, valid, and binding agreement of Seller and the




Shareholders, enforceable in accordance with its terms (except as enforceability may be limited by
applicable bankruptcy, insolvency, reorganization, moratorium, or other laws of general application
relating to or affecting enforcement of creditors’ rights and the application of equitable principles in
any action, legal or equitable).

3.3 No Conflicts. The execution, delivery, and performance of this Agreement and the
consummation of the transactions contemplated hereby will not: (a) result in the creation of any
Lien upon any asset of Seller; (b) violate, conflict with, result in the breach of, or constitute a default
under any judgment, order, or decree of any government, governmental instrumentality, or court
(domestic or foreign), or any statute, law, rule, or regulation, to which Seller or any of its respective
properties or assets is subject; (c) violate, conflict with, result in the breach of, or constitute a default
under any provision of the certificate of incorporation or by-laws of Seller; or (d) violate, conflict
with, result in the breach of, or constitute a default under any provision of any agreement, indenture,
deed of trust, mortgage, loan agreement, lease, or other instrument to which Seller is a party or by
which any of its assets is bound.

3.4  Consents. There are no consents, notifications, filings, registrations, authorizations,
permissions, permits, licenses, or requirements necessary to be obtained by or on the part of Seller
or the Shareholders for the execution and delivery of this Agreement or the consummation of the
transactions contemplated hereby.

35 Purchased Assets. Seller has good and marketable title to all of the Purchased
Assets. Except as set forth on Schedule 3.5, the Purchased Assets are free and clear of any and all
Liens. The Purchased Assets include all of the assets, whether tangible or intangible, real or
personal, that are necessary for the conduct of the Business as currently conducted by Seller. The
FF&E and other tangible assets (whether owned or leased) included in the Purchased Assets are,
except for ordinary wear and tear, in good condition and repair and are usable in the ordinary course
of business, and all such assets have been installed and maintained in accordance with all applicable
laws, regulations, and ordinances.

3.6 Financial Statements; No Undisclosed Liabilities. Seller has delivered to Buyer
internally prepared balance sheets of Seller as of , and internally prepared income
statements for the years then ended, along with the internally prepared balance sheet and income
statement of Seller for the (__) month period ended (collectively the
“Financial Statements”). The Financial Statements are true and correct and fairly present the
financial position and the results of Seller as of such dates and for the periods reflected thereby.
Except as set forth in the Financial Statements, Seller has no liabilities or obligations relating to
the Purchased Assets or the operations of Seller of any kind, whether accrued, absolute,
contingent, or otherwise of any nature.

3.7  Taxes. (a) Seller has timely filed all federal, state, local, and foreign income,
information, and other tax returns which are required to be filed; (b) all such returns are true,
complete, and accurate in all material respects and such filings accurately reflect the tax
liabilities and obligations of Seller; (c) all taxes, assessments, and other governmental charges
imposed upon Seller, or upon any of the assets, income, or franchises of Seller have been timely
paid or, if not yet payable, will be timely paid; (d) Seller is not currently the beneficiary of any
extension of time within which to file any tax return with respect to the Business or its activities,



properties, or employees; (e) Seller has withheld and paid all taxes required to have been
withheld and paid in connection with amounts paid or owing to any employee, independent
contractor, creditor, stockholder, member, or other third party or its activities, properties, or
employees, and all information returns (including, without limitation, Forms W-2 and 1099)
required with respect thereto have been properly completed and timely filed; (f) Seller is not a
party to any tax allocation or sharing agreement; and (g) there are no disputes and no actual
proposed tax deficiencies, assessments, or adjustments. Seller will not have any liability for any
unpaid sales tax as of the Closing Date. Seller has delivered to Buyer true, accurate and
complete copies of Seller’s federal and state income tax returns for

3.8 Compliance with Laws; Permits. Seller is in compliance in all material respects
with all applicable statutes, laws, ordinances, rules, regulations, orders, and directives. Seller has
not received any notice of failure to comply with any applicable statutes, laws, ordinances, rules,
regulations, orders, or directives. Schedule 3.8 lists the permits, licenses, and authorizations
issued to or possessed by Seller concerning the Business or the Purchased Assets. The permits,
licenses, and authorizations set forth in Schedule 3.8 comprise all of the permits, licenses, and
authorizations required to operate the Business as presently conducted by Seller. Seller is in
compliance with all of such permits, licenses, and authorizations, and Seller has not received any
written notification of any threatened suspension or cancellation of any of such permits, licenses,
or authorizations.

3.9 Litigation. There is no action, suit, investigation, or other proceeding pending or,
to the knowledge of Seller or the Shareholders, threatened against or involving Seller or the
Purchased Assets before any court, administrative agency, or other governmental or arbitral
body, whether or not covered by insurance, and Seller has no knowledge of any valid basis for
any such action, suit, investigation, or other proceeding. No unsatisfied judgment, order, writ,
injunction, decree, or assessment or other command of any court or any federal, state, local,
foreign, or other governmental department, commission, board, bureau, agency, or
instrumentality has been entered against or served upon Seller. There is no action or proceeding
pending, or to the knowledge of Seller or the Shareholders, threatened, which questions or
challenges the validity of this Agreement or any of the transactions contemplated by this
Agreement or otherwise seeks to prevent or have the effect of preventing the consummation of
the transactions contemplated hereby.

3.10  Assumed Contracts. Seller has made available to Buyer a copy of all Assumed
Contracts, together with all amendments, exhibits, attachments, waivers, or other changes
thereto. Subject to obtaining the consents listed on Schedule 3.4, the enforceability of the
Assumed Contracts will not be affected in any material manner by the execution and delivery of
this Agreement or the consummation of the transactions contemplated hereby. Seller is not in
default under or in violation of, nor, to the knowledge of Seller and the Shareholders, is there any
basis for any valid claim of default under or violation of, any Assumed Contract. Each Assumed
Contract is valid, binding, and in full force and effect and is enforceable by Seller in accordance
with its terms, subject to applicable bankruptcy, insolvency, reorganization, moratorium, and
similar laws affecting the enforcement of creditors’ rights generally and by general principles of
equity (regardless of whether enforceability is considered in a proceeding in equity or at law);
and there have been no cancellations or written threatened cancellations thereof nor outstanding
material disputes thereunder.




3.11 Employee Matters. Schedule 3.11 contains a complete and correct list of all
employees of Seller as of the Effective Date (an “Employee Roster”), which lists their (a)
respective salaries or hourly pay rates, (b) position, (c) accrued vacation, sick time, and paid time
off, and (d) term of employment and part-time or full-time status. An updated Employee Roster
as of the Closing Date will be delivered by Seller at the Closing. Schedule 3.11 also contains a
list of all non-competition, non-solicitation, confidentiality, or other similar agreements with
employees of Seller. There are no labor contracts, collective bargaining agreements, letters of
understanding, or other arrangements, formal or informal, with any union or labor organization
covering Seller’s employees or contractors and none of such employees or contractors are
represented by any union or labor organization.

3.12  Employee Benefits. Schedule 3.12 sets forth a complete and correct list of all
(collectively, “Employee Benefit Plans): (a) “employee benefit plans,” as defined in the
Employee Retirement Income Security Act of 1974, as amended (“ERISA”), (b) employment,
consulting or other individual compensation agreements, and (c) bonus or other incentive, equity
or equity-based compensation, stock option, deferred compensation, severance pay, sick leave,
vacation pay, salary continuation, retirement, disability, hospitalization, paid time off, medical,
life insurance, scholarship programs, or other benefits, plans, or arrangements as to which Seller
has any obligation or liability, contingent or otherwise. All Employee Benefit Plans are, and
have been, maintained in compliance with their terms and applicable law in all material respects.
Seller has made or caused to be made all contributions and has paid all premiums under each
Employee Benefit Plan and ERISA affiliate plan other than a pension benefit plan within the
meaning of ERISA § 3(2) on behalf of employees with respect to periods ending on or prior to
the Closing Date. Other than as set forth on Schedule 3.11, Seller has not maintained or
contributed to a plan subject to Title IV of ERISA.

3.13  Insurance. Schedule 3.13 lists each insurance policy currently maintained by
Seller with respect to the Business. All of such insurance policies are in full force and effect, and
Seller is not in material default with respect to its obligations under any of such insurance
policies. Seller has not received written notice of any cancellation or threat of cancellation of
such insurance policies, nor has Seller been denied insurance or suffered the cancellation of any
insurance with respect to the Business during the past three (3) years.

3.14  Intellectual Property. Seller owns or possesses sufficient legal rights to any
patents, trademarks, service marks, trade names, copyrights, trade secrets, recipes, licenses,
information, and other proprietary rights and processes necessary for the Business as presently
conducted and as proposed to be conducted, without any known infringement of the rights of
others. There are no outstanding options, licenses, or agreements of any kind relating to the
foregoing proprietary rights, nor is Seller bound by or a party to any options, licenses, or
agreements of any kind with respect to the patents, trademarks, service marks, trade names,
copyrights, trade secrets, recipes, licenses, information, and other proprietary rights and
processes of any other person or entity, other than such licenses or agreements arising from the
purchase of currently-available, off-the-shelf software programs.

3.15 Inventory. All Inventory has been maintained in the ordinary course of business
consistent with past practice. All Inventory is owned by Seller free and clear of all Liens. All of
the Inventory is not obsolete, in good condition, merchantable and is sufficient for the normal



operation of the Business in accordance with past practice. To the knowledge of Seller, there are
no defects, facts, or conditions affecting the Inventory which could, individually or in the
aggregate, interfere in any respect with the sale thereof in the ordinary course of business.

3.16  General Warranty. None of the representations or warranties contained herein by
Seller or the Shareholders, nor any exhibit, schedule, statement, or certificate furnished to or to
be furnished by Seller or the Shareholders to Buyer pursuant to the terms hereof or in connection
with the transactions contemplated hereby, contains or will contain any untrue statement of a
material fact or omits or will omit to state a material fact necessary to make the statements
contained or incorporated herein or therein not misleading.

ARTICLE 4
REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Seller and the Shareholders as of the Effective Date and as
of the Closing Date, as if such representations and warranties had been made at the Closing Date, as
follows:

4.1  Organization and Authority. Buyer is a corporation duly organized, validly existing,
and in good standing under the laws of the State of New York. Buyer has the full power and
authority to execute and deliver this Agreement and to consummate the transactions contemplated
hereby. The execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby by Buyer have been duly authorized by the board of directors of Buyer and no
other corporate proceedings on the part of Buyer are required to authorize the execution and
delivery of this Agreement and to consummate the transactions contemplated hereby.

4.2 Due Execution, Etc. This Agreement has been duly executed on behalf of Buyer
and constitutes the legal, valid, and binding agreement of Buyer, enforceable in accordance with its
terms (except as enforceability may be limited by applicable bankruptcy, insolvency,
reorganization, moratorium, or other laws of general application relating to or affecting enforcement
of creditors’ rights and the application of equitable principles in any action, legal or equitable).

43  Consents. There are no consents, notifications, filings, registrations, authorizations,
permissions, permits, licenses, or requirements necessary to be obtained by or on the part of Buyer
for the consummation of the transactions contemplated hereby.

4.4  General Warranty. No representation or warranty contained herein by Buyer, nor
any exhibit, schedule, statement, or certificate furnished to or to be furnished by Buyer to Seller or
the Shareholders pursuant to the terms hereof or in connection with the transactions contemplated
hereby, contains or will contain any untrue statement of a material fact or omits or will omit to state
a material fact necessary to make the statements contained or incorporated herein not materially
misleading.

ARTICLE 5
PRE-CLOSING COVENANTS

51 No Change in the Business. Between the Effective Date and the Closing Date,
Seller and the Shareholders will cause the Business to be conducted only in the ordinary course




in accordance with past practice, and will use reasonable efforts to preserve goodwill and all
material business relationships with Seller’s customers, employees, vendors and suppliers.
Except in the ordinary course of the Business, Seller will not dispose of any of its assets or
properties or incur any indebtedness or other obligations.

5.2 Goodwill. Between the Effective Date and the Closing Date, Seller and the
Shareholders will use their best efforts to preserve the goodwill of the Business and to keep
intact the services of the present Business employees.

53 Normal Inventory Level. Between the Effective Date and the Closing Date, Seller
shall maintain Inventory at levels that are in the ordinary course of business and consistent with
the past practices of the Business (the “Normal Inventory Level”).

54  Access for Due Diligence. Between the Effective Date and the Due Diligence
Expiration Date (as defined herein), Seller shall provide Buyer and its accountants, legal counsel,
and other authorized agents and representatives of Buyer reasonable access to any and all books,
records, properties, and all such other information and data of Seller as is reasonably requested
by Buyer so that Buyer will have a full opportunity to conduct a comprehensive due diligence
review.

55 Consents. Seller and the Shareholders shall use commercially reasonable efforts to
obtain any and all consents necessary to consummate the transactions contemplated hereby.

5.6  Assistance with Employment Efforts. All of Seller’s employees shall be
terminated from employment with the Seller prior to Closing. Seller shall provide reasonable
assistance to Buyer in Buyer’s efforts to employ after the Closing Date any of Seller’s employees
selected by Buyer to employ. Each employee of Seller who accepts Buyer’s offer of
employment and becomes an employee of Buyer on the Closing Date shall be referred to herein
as a “Transferred Employee.”

5.7  Payments. On or before the Closing Date: (a) Seller shall pay to its employees
any and all amounts due for vacation pay, sick pay, holiday pay, salary, bonuses, and/or other
paid time off; and (b) Seller shall make, or cause to be made, all contributions and pay all
premiums under each Employee Benefit Plan on behalf of employees with respect to periods
ending on or prior to the Closing Date.

5.8  Bulk Sales Tax Notice. Seller and Buyer agree to comply with the provisions of
Section 1141 of the New York Tax Law and the regulations promulgated thereunder in
connection with the transactions contemplated by this Agreement. Buyer shall be solely and
exclusively responsible for the payment of any sales tax, including but not limited to any Bulk
Sales Tax, that may be required by New York State with regards to the sale of the Purchased
Assets.

59 Intent to Close. Seller and the Shareholders agree to use all commercially
reasonable efforts to comply with all covenants of Seller and the Shareholders contained herein
and to cause the transactions contemplated hereby to close.
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ARTICLE 6
CONDITIONS PRECEDENT

6.1  Conditions to Buyer’s Obligations. The obligations of Buyer under this
Agreement are subject to the satisfaction prior to or at the Closing of each of the following
conditions, unless otherwise waived by Buyer:

@ the representations and warranties of Seller and the Shareholders
contained in this Agreement shall be true as of the Closing Date as if made as of the Closing
Date;

(b) Seller and the Shareholders shall have performed and complied with all
covenants and agreements required by this Agreement to be performed and complied with by
them prior to the Closing Date;

(©) the closing of the purchase and sale of the Premises, pursuant to the Real
Estate Purchase Agreement, shall have been consummated contemporaneously with the Closing
of the transactions hereunder;

(d) Seller shall have received any and all consents required to consummate the
transactions contemplated hereby, including, without limitation, any required consents to the
assignment and/or assumption of the Assumed Contracts;

(e) there shall have been no material adverse change in the Purchased Assets
or the Business, on an individual or cumulative basis;

( on the Closing Date, the Inventory of Seller shall be at a level not less than
the Normal Inventory Level,

(9) Buyer shall have obtained financing necessary to consummate the
transactions contemplated by this Agreement in an amount and upon terms and conditions
acceptable to Buyer in its sole discretion;

(h) Buyer shall have obtained satisfactory tax, judgment, and UCC searches
indicating that the Purchased Assets are free and clear of all Liens; and

Q) in connection with the provisions of Section 1141 of the New York Tax
Law and the regulations promulgated thereunder, Buyer shall have been notified that Seller has
no liability for any unpaid sales tax.

6.2  Conditions to Seller’s and the Shareholders’ Obligations. The obligations of
Seller and the Shareholders under this Agreement are subject to the satisfaction prior to or at the
Closing of each of the following conditions, unless otherwise waived by Seller and the
Shareholders:

@ The representations and warranties of Buyer contained in this Agreement
shall be true as of the Closing Date as if made as of the Closing Date;
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(b) the closing of the purchase and sale of the Premises, pursuant to the Real
Estate Purchase Agreement, shall have been consummated contemporaneously with the Closing
of the transactions hereunder; and

(c) Buyer shall have performed and complied with all covenants and
agreements required by this Agreement to be performed and complied with by it prior to the
Closing Date.

6.3 Due Diligence Contingency. At any time before 5:00 p.m. (EST) on the fifteenth
(15") day after the Effective Date (the “Due Diligence Expiration Date”), Buyer, its accountants,
legal counsel, agents, contractors, and employees, shall have the right from time to time, upon
reasonable notice to Seller, to conduct and make any and all studies, examinations, inspections,
and investigations of, or concerning, the Purchased Assets and the Premises as it in its sole
discretion shall deem appropriate. If at any time before 5:00 p.m. on the Due Diligence
Expiration Date, during the course of Buyer’s due diligence review of the Purchased Assets or
the Premises, any of the results of Buyer’s due diligence review of the Purchased Assets or the
Premises are not satisfactory to Buyer in its sole discretion, then Buyer may terminate this
Agreement, whereupon no Party shall have any further rights against the other Party (except for
those provisions which are stated to survive termination of this Agreement) or any liabilities to
the other Party.

ARTICLE 7
SURVIVAL OF COVENANTS, REPRESENTATIONS
AND WARRANTIES; INDEMNIFICATION

7.1  Survival. All covenants of the Parties contained in this Agreement which have a
definitive term associated with such covenant shall survive the Closing Date for such term. All
other covenants of the Parties contained in this Agreement shall survive the Closing until fully
performed. The representations and warranties of Seller and the Shareholders contained in
Sections 3.1, 3.2, and 3.5 shall survive the Closing for the applicable statute of limitations. All
other representations and warranties of Seller, the Shareholders, and Buyer contained in or given
pursuant to this Agreement shall survive the Closing for a period of two (2) years.
Notwithstanding the above limitations, indemnification for matters fraudulently concealed by
Seller or either of the Shareholders shall extend indefinitely or until the applicable statute of
limitations or tolling period.

7.2 Indemnification by Seller and the Shareholders. Seller and the Shareholders,
jointly and severally, covenant and agree to defend, indemnify, and hold harmless Buyer and its
officers, directors, employees, and agents (collectively, the “Buyer Indemnitees”) from and
against, and pay or reimburse the Buyer Indemnitees for any and all claims, demands, actions,
suits, proceedings, assessments, judgments, losses, damages, liabilities, strict liabilities,
obligations, fines, costs and expenses (including interest and penalties with respect thereto and
reasonable attorneys’ fees and out-of-pocket expenses and costs of investigation), or other
damages (whether absolute, accrued, conditional, or otherwise and whether or not resulting from
third party claims), fixed or contingent, liquidated or unliquidated, matured or unmatured, and all
demands, assessments, and judgments (collectively, “Buyer Losses”), resulting from or arising
out of:
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€)) any inaccuracy of any representation or warranty when made or deemed
made by Seller or either Shareholder herein;

(b) any failure of Seller or either Shareholder to perform any covenant or
agreement hereunder;

(©) Seller’s operation of the Business or ownership of the Purchased Assets
prior to the Closing;

(d) any act of fraud,

(e) any failure of Seller to pay any tax (including any sales tax) required to be
paid related to conducting the Business prior to Closing;

0) any Excluded Asset; and/or
(@99  any Excluded Liability.

7.3 Indemnification by Buyer. Buyer covenants and agrees to defend, indemnify, and
hold harmless Seller and its officers, directors, and employees, and the Shareholders
(collectively, the “Seller Indemnitees”) from and against, and pay or reimburse the Seller
Indemnitees for any and all claims, demands, actions, suits, proceedings, assessments,
judgments, losses, damages, liabilities, strict liabilities, obligations, fines, costs and expenses
(including interest and penalties with respect thereto and reasonable attorneys’ fees and out-of-
pocket expenses and costs of investigation), or other damages (whether absolute, accrued,
conditional or otherwise and whether or not resulting from third party claims), fixed or
contingent, liquidated or unliquidated, matured or unmatured, and all demands, assessments, and
judgments (collectively, “Seller Losses”), resulting from or arising out of:

@ any inaccuracy of any representation or warranty when made or deemed
made by Buyer herein;

(b) any failure of Buyer to perform any covenant or agreement hereunder;

(c) Buyer’s operation of its business or ownership of the Purchased Assets
after the Closing; and/or

(d) any act of fraud.

ARTICLE 8
POST-CLOSING COVENANTS

8.1  Non-Competition and Non-Solicitation. For a period of sixty (60) months from
and after the Closing Date (the “Restricted Period”), Seller and each Shareholder agrees that
he/she/it will not, directly or indirectly, whether as owner, partner, investor, consultant, agent,
employee, or otherwise, other than on behalf of Buyer or as otherwise consented to by Buyer in
writing: (a) engage in the Restricted Business (as defined herein) anywhere in the Restricted
Territory (as defined herein); (b) contact or solicit any customer of Buyer to enter into any
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business relationship with any person, firm, or entity other than Buyer with respect to the
Restricted Business; (c) solicit any customer of Buyer or accept the business of any such
customer, with respect to the Restricted Business; (d) take any actions that in any manner
interferes with any of Buyer’s relationships with any of its customers (including any former
customer of Seller) or otherwise reduces the products or services to be sold by Buyer to any of its
customers (including, but not limited to, making any negative statements or communications
about Buyer); or (e) recruit, offer employment, employ, engage as a consultant, lure or entice
away, or in any other manner persuade or attempt to persuade, any person who is an employee of
Buyer to leave the employ of Buyer. Each of the Parties agrees that the covenants contained in
this Section 8.1 are necessary and reasonable in scope and nature. However, if at any time it
shall be determined by any court of competent jurisdiction or arbitrator that any covenant, or any
portion thereof, as written herein, is unenforceable based on the fact that the restriction is
unreasonable as to time period, geographical area, or otherwise, each of the Parties agrees that
such portion as shall have been determined to be unreasonably restrictive shall thereupon be
deemed to be amended so as to make such restriction reasonable to the maximum extent permitted
by law, and the determination of such court or arbitrator, and the said covenant, as so modified,
shall be enforceable between the Parties to the same extent as if such amendment had been made
prior to the date of any alleged breach of said covenant. As used herein, “Restricted Business”
means the business of operating a grocery store, market, butcher shop, or deli, or otherwise
selling or offering for sale to any person any products offered or sold by Seller on or prior to the
Closing Date or by Buyer during the Restricted Period in the ordinary course of its business. As
used herein, “Restricted Territory” shall mean anywhere within a fifty (50) mile radius of the
Premises.

8.2  Name Change. On or no later than three (3) business days following the Closing
Date, Seller shall change its company name to remove any reference to the name “Anthony’s
Market,” or any other name used by Seller in the conduct or operation of the Business. The
Seller and the Shareholders agree not to start any new business in the name “Anthony’s Market,”
or any similar name without the prior written consent of Buyer.

8.3  Access to Books and Records. Following the Closing and with respect to any
reasonable request therefor (including, without limitation, in connection with the preparation of
any tax return, any tax audit, or any claim or suit), Buyer shall provide Seller, the Shareholders,
and their attorneys and accountants with reasonable access, during normal working hours (with
the right to make copies at the Seller’s and/or the Shareholders’ expense) and upon reasonable
notice, to the books and records sold and transferred to Buyer under this Agreement.

ARTICLE 9
TERMINATION

9.1 Termination.

@ By Either Party. Either Buyer or Seller may, prior to the Closing,
terminate this Agreement without liability:

Q) by mutual written consent of the Parties; or
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(i) by written notice to the other Party if any court of competent
jurisdiction in the United States or other United States federal or state governmental entity shall
have issued a final order, decree, or ruling, or taken any other final action, restraining, enjoining,
or otherwise prohibiting the transactions contemplated by this Agreement and such order, decree,
ruling, or other action is or shall have become non-appealable.

(b) By Seller and the Shareholders. Seller and the Shareholders may, prior to
the Closing, terminate this Agreement without liability if:

Q) there shall have been a breach of any representations or warranties
set forth in this Agreement on the part of Buyer or if any representations or warranties of Buyer
shall have become untrue, such that the conditions set forth in Section 6.2 would be incapable of
being satisfied; provided, that Seller has not breached any of Seller’s obligations hereunder;

(i) there shall have been a breach by Buyer of one or more of its
covenants or agreements hereunder having a material adverse effect on Seller or materially
adversely affecting (or materially delaying) the ability of Buyer or Seller to consummate the
transactions contemplated by this Agreement, and Buyer has not cured such breach within seven
(7) business days after notice by Seller; provided, that neither Seller nor either Shareholder has
breached any of their material obligations hereunder;

(iii)  any condition to Closing set forth in Section 6.2 shall not have
been fulfilled or waived by Seller; or

(iv)  through no fault of Seller, the Closing shall have failed to occur on
or before

(© By Buyer. Buyer may, prior to the Closing, terminate this Agreement
without liability if:

(1 there shall have been a breach of any representations or warranties
set forth in this Agreement on the part of Seller or either Shareholder or if any representations or
warranties of Seller or either Shareholder shall have become untrue, such that the conditions set
forth in Section 6.1 would be incapable of being satisfied; provided, that Buyer has not breached
any of its obligations hereunder;

(i) there shall have been a breach by Seller or either Shareholder of
one or more of its covenants or agreements hereunder having a material adverse effect on Buyer
or the Business or materially adversely affecting (or materially delaying) the ability of Seller and
Buyer to consummate transactions contemplated by this Agreement, and Seller and the
Shareholders have not cured such breach within seven (7) business days after notice by Buyer;
provided that Buyer has not breached any of its material obligations hereunder;

(i) any condition to Closing set forth in Section 6.1 shall not have
been fulfilled or waived by Buyer;

(iv)  Buyer elects to terminate this Agreement pursuant to Section 6.3;
or
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(v) through no fault of Buyer, the Closing shall have failed to occur on
or before

9.2  Effect of Termination. In no event will Buyer or Seller be liable to the other Party
for money or other damages (liquidated or otherwise) upon any termination of this Agreement
for any reason set out in Section 9.1, except that nothing contained in Section 9.1 shall relieve
any Party from liability for any breach of this Agreement prior to such termination.

ARTICLE 10
MISCELLANEQOUS

10.1  Further Assurances. After the Closing, each Party shall execute and deliver such
further documents, and perform such acts, as may be reasonably necessary to transfer and convey
the Purchased Assets to Buyer on the terms contained herein, and to otherwise comply with the
terms of this Agreement and to carry out the transactions provided for herein.

10.2 No Waiver. The failure of any Party at any time to require performance by any
other Party of any provision of this Agreement shall not affect the right of such Party to require
performance of that provision and any waiver by any Party of any breach of any provision of this
Agreement shall not be construed as a waiver of any continuing or succeeding breach of such
provisions, a waiver of the provision itself or a waiver of any right under this Agreement.

10.3  Governing Law. This Agreement shall be governed by and construed in accordance
with the laws of the State of New York, without reference to principles of conflicts of laws. The
nonprevailing Party in any litigation hereunder shall be required to reimburse the prevailing
Party for all reasonable costs and expenses incurred in any such litigation, including, but not
limited to, reasonable attorneys’ fees and costs.

10.4  Parties Bound. The terms and conditions of this Agreement shall be binding upon
and shall inure to the benefit of the Parties and their respective heirs, executors, successors, and
permitted assigns.

10.5 Severability. Except as otherwise provided herein, if any provision of this
Agreement is determined by an arbitrator or a court of competent jurisdiction to be unenforceable,
such provision shall be automatically reformed and construed so as to be valid, operative, and
enforceable to the maximum extent permitted by law or equity while preserving its original intent.
The invalidity of any part or provision of this Agreement shall not render invalid the remainder of
this Agreement.

10.6  Assignment. Buyer may, without the consent of Seller or the Shareholders, at any
time assign its rights and obligations under this Agreement to an affiliated entity to be formed for
purposes of this proposed transaction. Upon any such assignment, Buyer shall remain fully liable
hereunder. Except as otherwise provided in the immediately preceding sentences, no Party shall
have the right to assign its rights or obligations hereunder without the prior written consent of all of
the other Parties. Any proposed assignment in contravention of this Section shall be deemed null
and void.
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10.7 Notices. All notices, demands and other communications which are required or
may be given under this Agreement shall be in writing and shall be deemed to have been duly
given: (a) when received if personally delivered; (b) the day after being sent, if sent for next-day
delivery within the United States by recognized overnight delivery service (e.g., Federal
Express); and (c) upon receipt, if sent by certified or registered mail, return receipt requested. In
each case notice shall be sent to the following address or to such other place and with such other
copies as any Party may designate as to itself by notice to the others:

If to Buyer:

With a copy to:

If to Seller or the Shareholders:

With a copy to:

10.8  Entire Agreement. This Agreement, together with the schedules, exhibits, and other
documents delivered pursuant to and as specified in this Agreement, constitutes the entire
agreement between the Parties regarding the subject matter contained herein and supersede all prior
and contemporaneous undertakings and agreements of the Parties, whether written or oral, with
respect to the subject matter herein.

10.9 Publicity. No Party shall make a public announcement or disclosure with respect to
the subject matter of this Agreement or the transactions contemplated by this Agreement without the
prior written consent of the other Parties, such consent shall not be unreasonably withheld or
delayed. All public announcements and disclosures with respect to the subject matter of this
Agreement or the transactions contemplated by this Agreement shall be prepared jointly by the
Parties in good faith.

10.10 Amendment. This Agreement shall not be amended except by a writing executed by
all of the Parties.

10.11 Counterparts. This Agreement may be executed simultaneously in any number of
counterparts, each of which shall be deemed an original, and all of which together shall constitute
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one and the same instrument, notwithstanding that all Parties are not a signatory to the original or
the same counterpart.

10.12 Headings. The headings used herein are inserted for convenience only and are in no
way intended to describe, interpret, define, or limit the scope, extent, or intent of this Agreement.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Parties have duly executed this Agreement as of the date
first written above.

BUYER: ABC, INC.
By:
Name:
Title:
SELLER: XYZ, INC.
By:
Name:
Title:
JOHN:
John Doe
JANE:
Jane Doe

[Signature Page to Asset Purchase Agreement]
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