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CASE SYNOPSIS: Haskell v. McDonough (No. 22-1018)

PANEL.: Chief Judge Margaret Bartley, Judge Joseph L. Falvey, Jr.,
and Judge Scott J. Laurer

The U.S. Court of Appeals for Veterans Claims (Court) is an Article | appellate court
created by Congress in 1988. The Court has exclusive jurisdiction to review benefits decisions by
the Board of Veterans' Appeals (Board), an administrative tribunal within the Department of
Veterans Affairs (VA). 38 U.S.C. 8 7252(a). Prior to the establishment of the Court, the Board
generally had the final word regarding entitlement to VA benefits. There was no judicial recourse
for veterans or their survivors who had been denied benefits. Since 1988, the Court has developed
a robust body of law within its scope of review, including statutory and regulatory interpretation.

VA pays monthly compensation to veterans who have a current disability resulting from
their military service. As to the amount of compensation received, VA applies the criteria in the
Schedule for Rating Disabilities to arrive at a basic rating that represents "the average impairment
in earning capacity" for the service-connected disability. 38 U.S.C. 8§ 1155; 38 C.F.R. §8 3.321(a),
4.1.

In addition to basic rates of disability compensation, special monthly compensation (SMC)
is available to veterans whose service-connected disabilities result in "additional hardships above
and beyond those contemplated by VA's schedule for rating disabilities.” Breniser v. Shinseki, 25
Vet.App. 64, 68 (2011); see 38 U.S.C. § 1114(k)-(t). The rate of SMC "varies according to the
nature of the veteran's service-connected disabilities.” Moreira v. Principi, 3 Vet.App. 522, 524
(1992). Section 1114(t) of 38 U.S.C. provides SMC to a veteran (1) in need of regular aid and
attendance for the service-connected residuals of traumatic brain injury (TBI); (2) not eligible for
a higher level of aid and attendance under 38 U.S.C. §1114(r)(2); and (3) who, in the absence of
such aid and attendance, would require hospitalization, nursing home care, or other residential
institutional care. Section 3.352(b)(2), the regulation that implements 38 U.S.C. § 1114(t),
requires that to be entitled to 8 1114(t) a veteran with service-connected residuals of TBI must
meet the requirements for entitlement to regular aid and attendance and, in addition, need a higher
level of care and in the absence of a higher level of care would require residential institutional
care.

The case under consideration at the Buffalo School of Law on August 15, 2023, Haskell v.
McDonough, addresses whether 38 C.F.R. § 3.352(b)(2) is contrary to statute in requiring a higher
level of care over and above regular aid and attendance. Mr. Haskell argues that the plain language
of 38 U.S.C. § 1114(t) clearly does not require that the veteran need a higher level of care in
addition to the need for regular aid and attendance, and that the regulation thus impermissibly
restricts eligibility. The Secretary asserts that the statutory language is not clear and that § 3.352(b)
clarifies statutory ambiguity as to whether entitlement to SMC(t) requires a higher level of care.

Case Background: While serving in Vietnam in May 1967, Mr. Herbert N. Haskell, Il, was
knocked unconscious by a rocket-propelled grenade blast and sustained shrapnel wounds,
including to his head. He was awarded service connection for encephalopathy with left cerebellar
dysfunction and loss of part of the skull with retained metallic bodies. In July 2008, Mr. Haskell
filed a claim for an increased rating and SMC. At first, VA awarded a total rating of 100% and



SMC(s) (also called housebound benefits) under 38 U.S.C. . 8 1114(s). VA later awarded SMC
based on the need for regular aid and attendance under 38 U.S.C. 8 1114(r)(1). In May 2017, Mr.
Haskell claimed service connection for TBI and submitted a neurologist's opinion that due to TBI
he required supervision by a healthcare professional for his own safety and due to his need for
chronic medications. In June 2017, a doctor reported that the veteran's spouse must assist him with
activities of daily living. In November 2017, VA continued the total evaluation for encephalopathy
and denied entitlement to SMC(t). Mr. Haskell appealed, specifically arguing for SMC(t).

In February 2019, Mr. Haskell's spouse, a retired psychologist, reported that she must assist
the veteran due to his confusion, memory loss, and balance problems caused by TBI. In March
2020, the Board remanded the case for a VA examination and opinion, to determine whether a
higher level of in-home care was being provided. Mr. Haskell attended two VA examinations. At
an April 2021 TBI examination the veteran reported to a neurology physiatrist that he is totally
dependent on his wife. The following day at a medical examination to determine the need for aid
and attendance, the examining nurse practitioner opined that the veteran requires mild to moderate
assistance with dressing, bathing, grooming, and keeping himself ordinarily clean and presentable,
but that he does not require nursing home care. In the January 2022 decision on appeal, the Board
denied entitlement to SMC(t), finding that the veteran requires regular aid and attendance but not
at-home, daily, personal services provided by a licensed healthcare professional or under the
supervision of a licensed healthcare professional. The Board assigned great probative weight to
the April 2021 nurse practitioner's report. The Board considered Mr. Haskell’s spouse’s home
care to be regular aid and attendance rather than a higher level of care. The Board cited 38 C.F.R.
8§ 3.352(b) and explained that qualifying for SMC(t) requires both a showing of the need for aid
and attendance and the need for a higher level of care.

Thus, the Court must determine whether 38 C.F.R. § 3.352(b)(2), which provides, among
other things, that SMC(t) requires a higher level of care, conflicts with the governing statute, 38
U.S.C. 8 1114(t).

Thank you for the opportunity to present oral argument at the University at Buffalo School
of Law. We hope that this is an engaging legal experience.



