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Access to Justice

“Access to the legal system is an inherent right of citizenship, yet far too many New Yorkers
currently denied this right because they lack economic resources.”
Former Chlef Judge Judith Kaye (6/29/1999)

"As far back as judges and lawyers have existed, the pursuit of equal justice for all, rich and
poor alike, has been the hallmark of our profession. Each attorney has an obligation to foster
the values of justice, equality, and the rule of law” (Former Chief Judge Jonathan Lippman, Law Day 2010 remarks)

“The greatest threat to the pursuit of justice today—and to the very legitimacy of the justice
system—is the desperate need for legal services by the poor and people of modest means.
People who are fighting for the necessities of life—the roof over their heads, their physical
safety, their livelihoods, and the well-being of their families—literally are falling off the
proverbial cliff because they cannot afford legal representation.”
Former Chief Judge Jonathan Lippman (2/2017)

Why Pro Bono?

ONE PERSON

CAN MAKE A
DIFFERENCE, Pro Bono Legal Services:
AND EVERYONE| - pefesonaticamservees
SHOULD TRY| - Rostes coimprove

JOHY 2 EEN¥EDT administration of justice

Professional services to
organizations

Rule 6.1

Aspirational Goals:
50 hours service
Financial contribution

The Crisis of the Unrepresented
in New York Civil Courts

Permanent Commission on Access to Justice 2016 Report
6.12 million New Yorkers live below 200% of the Poverty Level

+ 1.8 million low Income New Yorkers navigate civil Justice system on thelr own
+ 453, 508 cases handled by Judicial civl legal services grantees In 2015

= The overall quality of justice for all litigants suffers
= The need is huge

exs_to_lustlce Report.pdl
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Investment in Civil Legal Services
Makes a Difference

FY 2017/2018 Judiciary Civil Legal Services funding totaled $100 Million
Since 2010, civil legal needs of low income New Yorkers being met increased
from 20% to 37%

In Fourth Department civil legal service grantees cases handled over 12,000
more cases since 2013/2014 fiscal year

“New York State has indeed become the undisputed national leader when
it comes to serving the civil legal needs of low-income individuals.... we
know that the progress we have made is far from complete and that we
still face some very daunting challenges.” chief Judge Janet DiFiore (3/18/17)
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v
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= 4t poorest among U.S. major cities
= 30.5 % Buffalonians living in poverty
= $24,300 (or less) a year for family of 4
= 54% of Buffalo’s children live in poverty
= 58% children 5 and under live in poverty
= More than 82% of Buffalo students economically disadvantaged

VLP Helped People in Need 2016

Our staff:
=20 full time attorneys
=10 support staff

2016 stats:
=400+ volunteer attorneys
=Nearly $1 million in free legal services
provided by pro bono lawyers
=$1.8 million in free legal services provided by,
VLP staff
=$8.4 million in benefits to clients and
taxpayers erough wmcat e
=Statewide & local award winners What de YOU want®
=4023 cases - 9934 people benefitted
*2507 pro bono cases - 6687 people benefitted
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VLP Case Types 2016

[ Non-For-Profit Orgs., (0.80%)
1 Tax Foreclosures (1.42%)
1 Unemployment (2.26%)

Wills & Estates (2.93%)
Tax (2.287%)

I8 Barkmuptey (3.53%)
Other (8.85%)

B Immigraton (13 03%)

~ Eviction Dafense (29.46%)

£ Famiily (34 45%)

Access to Justice Champions

Pro Bono in Buffalo

1/22/2018
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Benefits of Volunteering at VLP

Attorneys can meet 50 hour aspirational goal, reported biannually

Contribute to the Bar’s proud history of Public Service

Gain valuable CLE credits and pro bono hours

Free live or online trainings

Malpractice insurance

Technical support

Mentoring and networking

Some Updates on Pro Bono Reporting

> NY Bar Admission & 50 Hour Rule P
> Applies to admissions occurring after
17112015

Low seif esteem?’
Take two pro boro
cases and call

me in a manth,

> It so Important that the next gereration

‘New York embraces the co
values of our profession that so
fundamentally include pro bono legal
assistance™

R p—

> Mandatory Reporting of Voluntary Pro Bono
22 NYCRR 118.11 (14)

Effective May 1, 2015

Anonymous

v

yvv

Report activity from preceding 2 calendar
years

v

All attorneys must file unless exempt

Valuable Pro Bono CLE Credits

» Credit for eligible pro bono legal ~ » Newly Admitted Attorneys & Pro
services BoRGLTE Creats = P

» Ratio: one (1) CLE credit hour for » Newly admitted attorneys may eam
every twe }2) 60- minute hours (120 pro bono CLE credit solely for the
minutes) of eligible pro bono legal gu rpose of carrying ove g
services. ono credit to the follo\mng iennial

» Amaximum of ten (10) pro bono CLE reporting cycle.
credit hours may be eamned during  » Amaximum of 6 CLE credit hours,
any one reporting cycle. mcludlng dpro bono CLE credit, may

> Credit shall be calculated in be carried over to the following

increments of one-half (.5) CI.E reporting cycle.

credit hour.

Ethics and professionalism credit is
not available for participation in pro
bono CLE activities.

“Us? 2o, we' ot in disguise
We're pra tor teers.”
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Civil Legal Matters Handled by VLP Pro
Bono Attorneys

Immigration

Unemployment
Tort Defense

Eviction Defense

Non-Parent Custody Collection Defense

= Child Support Name Change
= Divorce 5 / -
. a 1 wonild feaves
Income Tax v v & hadto fod s wey
- Guardianshi } % pay an atforney.
ardianship [ . T s h:‘“:'
= Bankruptcy stressed and the

kids woulil not bhe

Wills & Power of Attorney

Help for Non-Profit Organizations

Incorporation

Tax Exempt Status

Zoning Problems

Insurance Questions

Building Code

Drafting Constitutions and By-Laws

o,
Navigating Federal, State and Local i
Governments

Y YVYVVVYY

v

General Business and Corporate
Advice

Limited Scope Programs

FREE LEGAL
ADVICE

FAMELY COLRT
HELY DUSK

Wedsesdsg srd Vo
1Ham 20gm




Ethical Considerations: Ongoing Representation
and Limited Scope ’

Ongoing Representation: Selected
Rules of Professional Conduct

» Rule 1.1 Competence
» Rule 1.3  Diligence
»> Rule1.4  Communication
» Rule 1.5  Fees & Division of Fees
» Judiciary Law Section 35(8)
Rule 1.6 - 1.10 Confidentiality/Conflicts
» Rule 1.14 Client with Diminished Capacity

v

NY Rule 6.5: What are Short-Term
Limited Legal Services?

» Legal advice or representation free of charge
» Court, government agency, bar association or not-for-profit
legal services organization sponsored program

» No expectation that the assistance will continue beyond what is
necessary to complete an initial consultation, representation or
court appearance 1 b

» Required informed consent

1/22/2018




Ethical Considerations of Limited Scope
Representation: ABA Model Rule 6.5

= Responsive to ABA 2000 Ethics 3
Commission’s concern that
strict application of conflict-
of-interest rules could deter
lawyers from volunteering in
short-term limited legal
services programs

o

Bat 1 followed Al of 1he ABA' Mace! au'ex/
Weha are you to question The 4837

Selected Rules of Professional Conduct

O Rule 1.6 Confidentiality of Information

O Rule 1.7 Conflict of Interest: Current Clients

O Rule 1.8 Current Clients: Specific Conflict of Interest Rules
O Rule 1.9 Duties to Former Clients

O Rule 1.10 Imputation of Conflicts of Interest
right

Implications
Ethicalgfeirness
1 o0

ompassion
decisions juStiCQE

¥

ohonest

Rule 1.6
Confidentiality of Information

v

Rule 1.6

A lawyer shall not knowingly reveal confidential information, as defined in this Rule, or
use sich information to the disadvantage of aclient or for the advantage of the lawyer or
a third person...

> Carve outs:
> Informed consent

v

> Impliedly authorized and reasonable, or
» Permitted by paragraph (b)
b 1o prevent reasonably certan death or substantial bodily harm;
 prevent the cliet from commiting a crime;

>
> o witdran z Gyer
>

10 secure Legal advic about compllnce viththe Rues or cther lw b th War, another yer actated with
ey 5o e bt e o o

> )10 detend the lwyeror the or
15 estabiish or Golect’s fee;or s “

> when permatted of reguired under theso Rules or to comply ith other law o court order.
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Rule 1.7
Conflict of Interest: Current Clients

> A.ba‘wyer shall not represent a client if a reasonable lawyer would conclude that
either:

b the representation will involve the lawyer in representing differing interests; or

> there is a significant risk that the lawyer’s professional judgment on behalf of a client
will be adversely affected by the lawyer’s own financial, business, property or other
personal interests.
> “Notwithstanding the existence of a concurrent;:ogﬂict of interest under

paragraph (a), a lawyer may represent a client if...’

> the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;

the representation is not prohibited by law;

v v

the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding
before a tribunal; an

v

each affected client gives informed consent, confirmed in writing

Rule 1.8
Current Clients: Specific Conflict Rules

Entering into business transactions with clients

Using client information to the detriment of the client

Soliciting and using client gifts

Literary and media use

A ing or ing financial assis from lawyer to client

Accepting compensation from other than client
Representing more than one client in settlement

Acquiring proprietary interest in cause of action or subject

>
>
>
>
>
>
>
>
>

Engaging in sexual relations with clients

Rule 1.9
Duties to Former Clients

v

Written client consent required for a lawyer to represent another person in
the same or a substantially related matter in which that person’s interests are
materially adverse to the interests of the former client

v

Similar rules for clients of lawyers former law firm

v

Protection of former client’s confidential information

1/22/2018




Rule 1.10
Imputation of Conflicts of Interest

Current association with firm
Former association with firm
Newly associated attorney rules
Waiver

Conflict checking requirements

YvVYVVYYVY

Lawyers and family members

“Wetse able (0 cut back on legal
fees by belng more ethicat.™

Opinion 1012 Clarifies Conflicts & Rule 6.5

)

ilili NEW YORK STATE BAR ASSOCIATION

A Duoe FlE Stet, Aoy, New York 12207 0 PE 38 fe3 53200 23 wiownrbaarg

7

ST

New York State Bar Association
Committee on Professional Ethicy

Opinion 1012 {730 20143
Tople' Conflicts avising frow tinted-services pro bona representation

Digest: A Lvyer who represents a chieat nta lnited pro Bono legal services program ones 1
contipning duty of confidentudity to that cheut.and is prechudzd from later represcunng
amaterially adyerse client in the s or 3 substannially velated g if e lasyer Jae
actual knowcledie of the aived contlicr, but cenfhiets arisine trom participation i <~
Quich 1 progsun are not imputed to others i fhe bawyer's finn

Rules: 16 1719 110 81 63

Opinion 1012: Four Step Analysis

v

Limited Scope Legal Assistance [ —
Program Farcus (et

v

Requires Actual Knowledge of the
onflict

v

Continuing Duty of Confidentiality
to Program Client

» Precluded from subsequent
representation of materially
adverse client in
same/substantially same matter

SasrAGCr T

v

Program Lawyer’s Conflicts NOT
IMPUTED to others in the law firm “What conflict of intersst?
Vwork tieze In my spae time.”

1/22/2018
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Closing Thoughts

» “Equal justice under law is not merely a caption on the facade
of the Supreme Court building; it is perhaps the most inspiring
ideal of our society. It is one of the ends for which our entire
legal system exists . . . it is fundamental that justice should be
the same, in substance and availability, without regard to
economic status.”

- Justice Lewds F. Powell, r., U.5. Supreme Court Justice (Ret.), during his tenure as president of the Amerlcan Bar Assodiation
(hugust 1976)

v

For More Info on Getting Involved

< ol
& ’w,l‘ ERIE COUNTY BAR ASSOCIATION

v
§ 'S, VOLUNTEER LAWYERS
® PROJECT, INC.

PROJECT “Speaking for those who are not heard™

438 Main St., 7th Floor . N )
Buffalo, NY 14202 (716) 847-0662

Gayle T. Murphy, Esq.
VLP Pro Bono Manager
ECB(716) 847-0662 ext 321
gmurphy@ecbavlp.com

www.facebook.com/ecbavlp

Thank You!

WEMAKEALIVING

~ BYWHATWE
- BUTWEMAKEALIFE
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New York State CLE Board Regulations and Guidelines
Revised Section 3(D)(11)

1.

Pro Bono Legal Services — Credit may be earned for performing eligible pro
bono legal services for clients unable to afford counsel pursuant to (i) assignment
by a court or (ii) participation in a pro bono CLE program sponsored by an
Approved Pro Bono CLE Provider. CLE credit shall not be awarded for pro
bono legal services performed outside of New York State.

a. Definitions

C.

ii.

Eligible pro bono legal services are (1) legal services for which there is no
compensation to the attorney performing the legal services or (2) legal
services for which the compensation to the attorney performing the legal
services is provided by someone other than the recipient of those services,
and such compensation would be provided regardless of whether the
attorney performed those services. Legal services provided by assigned
counsel who receive compensation for those services from any source
and/or legal services provided by legal services organization attorneys
within the scope of their employment, are not eligible pro bono legal
services.

A pro bono CLE program is a program, activity or case that is sponsored
by, and to which attorneys are assigned by an Approved Pro Bono CLE
Provider, and in which all recipients of the legal services provided by the
program have been screened for financial eligibility.

Court Assignment —Pro Bono CLE credit may be earned for the provision of
eligible pro bono legal services to clients unable to afford counsel, pursuant to
assignment by a court.

Approved Pro Bono CLE Providers

1.

Eligibility — Eligibility for designation by the CLE Board as an Approved
Pro Bono CLE Provider is limited to the following organizations:

(1) Legal services organizations, or subsidiaries or subdivisions thereof,
that have as their primary purpose the furnishing of legal services to
indigent persons and that have filed a statement with the Appellate
Division in the Judicial Department in which their principal office is
located, pursuant to New York Judiciary Law §496; or

(2) Subsidiaries or programs of bar associations that have as their primary
purpose the furnishing of legal services to indigent persons.




1i.

Approval — An eligible organization seeking to become an Approved Pro
Bono CLE Provider must submit to the CLE Board a letter requesting
approval. The letter shall include a description of the organization’s pro
bono CLE programs and the name of a pro bono CLE contact person at the
organization. The organization requesting approval as an Approved Pro
Bono CLE Provider shall be furnished with written notice of the CLE
Board’s determination to approve, conditionally approve or deny the
request by first class mail at the address reflected on the letter requesting
approval. Pro bono CLE programs sponsored by Approved Pro Bono
CLE Providers are deemed approved for pro bono CLE credit for a period
of three (3) years from the date of the CLE Board’s approval of the Pro
Bono CLE Provider.

d. Calculation of Credit— Credit for eligible pro bono legal services shall be
earned in the following ratio: one (1) CLE credit hour for every two (2) 60-
minute hours (120 minutes) of eligible pro bono legal services. A maximum
of ten (10) pro bono CLE credit hours may be earned during any one
reporting cycle. Credit shall be calculated in increments of one-half (.5) CLE
credit hour. Ethics and professionalism credit is not available for
participation in pro bono CLE activities.

e. Attorney Obligations —In order to receive pro bono CLE credit, attorneys
shall maintain records of their participation in pro bono CLE activities as
follows:

ii.

Court Assignment — An attorney who performs eligible pro bono legal
services pursuant to assignment by a court shall maintain time records
and calculate the CLE credit hours earned pursuant to section 3(D)(11)(d),
above. The attorney shall retain for a period of four (4) years the time
records, the CLE credit hour calculation and a copy of the court order
assigning the attorney to the pro bono activity.

Pro Bono CLE Program Assignment — An attorney who performs eligible
pro bono legal services for a pro bono CLE program pursuant to
assignment by an Approved Pro Bono CLE Provider shall complete an
affirmation describing the services provided, and stating the number of
hours of eligible pro bono legal service that the attorney performed. The
attorney shall submit the affirmation to the sponsoring Approved Pro
Bono CLE Provider. The attorney shall retain for a period of four (4) years
the time records of the attorney’s participation in eligible pro bono legal
services, a copy of the attorney’s affirmation and the Letter of
Participation issued to the attorney by the Approved Pro Bono CLE
Provider as set forth in section 3(D)(11)(f)(i), below.




f. Obligations of Approved Pro Bono CLE Providers

i. Letters of Participation— Approved Pro Bono CLE Providers shall furnish
participating attorneys with a Letter of Participation indicating: (1) the
name of the Approved Pro Bono CLE Provider, (2) the date(s) of
assignment, and the location and name, if applicable, of the pro bono CLE
program, (3) the name of the attorney participant, (4) the number of hours
of eligible pro bono legal service provided by the attorney pursuant to
section 3(D)(11)(e)(ii), above and (5) the number of pro bono CLE credit
hours earned, calculated pursuant to section 3(D)(11)(d), above.

ii. Participation List— Approved Pro Bono CLE Providers shall retain for a
period of four (4) years a list of participants in each pro bono CLE
program along with the number of hours of eligible pro bono legal service
claimed and the number of pro bono CLE credit hours earned by each
participant.

iii. Year-End Reports— Approved Pro Bono CLE Providers shall complete
and submit to the CLE Board a year-end report at the end of each calendar
year during which the organization has been an Approved Pro Bono CLE
Provider. The report shall contain information for pro bono CLE
programs sponsored during the calendar year, including: (1) the total
number of pro bono CLE programs sponsored, (2) the total number of
attorneys participating in the pro bono CLE programs, (3) the total
number of attorneys to whom Letters of Participation were issued, (4) the |
total number of pro bono CLE credits issued and (5) the total pro bono ‘
CLE hours reported on attorney affirmations.

g. Carry-Over Credit for Newly Admitted Attorneys—Newly admitted
attorneys may earn pro bono CLE credit as set forth in this section 3(D)(11),
solely for the purpose of carrying over pro bono CLE credit to the following
biennial reporting cycle in partial fulfillment of the requirements for
experienced attorneys. A maximum of six (6) CLE credit hours, including pro
bono CLE credit, may be carried over to the following biennial reporting
cycle. Newly admitted attorneys may not apply pro bono CLE credit to their
minimum requirements as set forth in §1500.12(a) of the Program Rules and
section 2(A) of these Regulations and Guidelines. Newly admitted attorneys
shall maintain records of their participation in pro bono CLE activities as set
forth in section 3(D)(11)(e), above, and shall retain those records for a period
of six (6) years.

h. Effective Date—Pro bono CLE credit pursuant to this section D(11) may be
earned only for eligible pro bono legal services performed after January 1, 2000.
[Calculation of Credit, 3(D)(11)(d), revised effective February 15, 2012.]
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Part 520 - Rules of the Court of Appeals for the Admission of Attorneys and Counselors at Law

personally upon the applicant, in any action or proceeding thereafter brought against the applicant and arising out of or based
upon any legal services rendered or offered to be rendered by the applicant within the State.

(b) Any such applicant may, at any time after being admitted to practice, revoke a designation filed with the Appellate
Division pursuant to subdivision (a) of this section by executing and filing with such Appellate Division an affidavit revoking
such designation and showing that, as of the date of such affidavit, the applicant resides or is employed full-time in the State
or has an office therein for the practice of law; except such revocation shall be effective only with respect to causes of action
accruing after the filing thereof.

(c) Service of process on the clerk of the Appellate Division, pursuant to a designation filed pursuant to subdivision (a) of this
section, shall be made by personally delivering to and leaving with such clerk, or with a deputy or assistant authorized to
receive such service at the clerk's office, duplicate copies of the process together with a fee of $25. Service of process shall
be complete when such clerk has been so served. Such clerk shall promptly send one copy of the process to the person to
whom it is directed, by certified mail, return receipt requested, addressed to such person at the address specified in the
designation or at such other address as such person shall have specified in a duly acknowledged supplemental instrument in
writing which such person shall have filed in the office of such clerk.

§ 520.14 Application for Waiver of Rules

The Court of Appeals, upon application, may in its discretion vary the application of or waive any provision of these rules where strict

compliance will cause undue hardship to the applicant. Such application shall be in the form of a verified petition setting forth the applicant's
name,

age and residence address, the facts relied upon and a prayer for relief.

§ 520.15 Rules of the New York State Board of Law Examiners

The New York State Board of Law Examiners may from time to time adopt, amend or rescind rules, not inconsistent with these Rules, as it shall
deem necessary and proper to enable it to discharge its duties as such duties are established by Law and by these rules. The rules so
established by the Board shall not be adopted, amended or rescinded except by a majority vote of the members thereof.

A copy of each rule, adopted, amended or rescinded must, within 30 days of such action, be filed in the office of the Secretary of State.

§ 520.

16 Pro Bono Requirement for Bar Admission

(a) Fifty-hour pro bono requirement. Every applicant admitted to the New York State bar on or after January 1, 2015, other

than applicants for admission without examination pursuant to section 520.10 of this Part, shall complete at least 50 hours of
qualifying pro bono service prior to filing an application for admission with the appropriate Appellate Division department of

the Supreme Court.

(b) Pro bono service defined. For purposes of this section, pro bono service is supervised pre-admission law-related work
that:

(1) assists in the provision of legal services without charge for

(i) persons of limited means;

(i) not-for-profit organizations; or

(iif) individuals, groups or organizations seeking to secure or promote access to justice, including,
but not limited to, the protection of civil rights, civil liberties or public rights;

(2) assists in the provision of legal assistance in public service for a judicial, legislative, executive or other
governmental entity; or

(3) provides legal services pursuant to subdivisions two and three of section 484 of the Judiciary Law, or
pursuant to equivalent legal authority in the jurisdiction where the services are performed.

(c) Supervision required. All qualifying pre-admission pro bono work must be performed under the supervision of:
(1) a member of a law school faculty, including adjunct faculty, or an instructor employed by a law school;

(2) an attorney admitted to practice and in good standing in a jurisdiction, provided that the supervisory work
does not violate any statute, regulation or code regarding the unauthorized practice of law; or

(3) in the case of a clerkship or externship in a court system, by a judge or attorney employed by the court
system.

(d) Location of pro bono service. The 50 hours of pro bono service, or any portion thereof, may be completed in any state or
territory of the United States, the District of Columbia, or any foreign country.

(e) Timing of pro bono service. The 50 hours of pro bono service must be performed on or after May 1, 2012 and after the
commencement of the applicant’s legal studies, and prior to filing an application for admission to the New York State bar.
However, if the applicant attended an approved law school as defined in section 520.3(b) of this Part and will be admitted on
or before December 31, 2015, eligible pro bono work may have been performed before May 1, 2012, provided it was
performed after the commencement of the applicant’s legal studies.

(f) Proof required. Every applicant for admission shall file with the appropriate Appellate Division department an Affidavit of
Compliance with the Pro Bono Requirement, describing the nature and dates of pro bono service and the number of hours
completed. The Affidavit of Compliance shall include a certification by the supervising attorney or judge confirming the

http://www.nycourts.gov/ctapps/520rules10.htm#B 16
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Part 520 - Rules of the Court of Appeals for the Admission of Attorneys and Counselors at Law

applicant’'s pro bono activities. For each position used to satisfy the 50-hour requirement, the applicant shall file a separate
Affidavit of Compliance.

(g) Prohibition on political activities. An applicant may not satisfy any part of the 50-hour requirement by participating in
partisan political activities.

§ 520.17 Pro Bono Scholars Program

(a) General. The Pro Bono Scholars Program is a voluntary component of legal education that provides law student participants
in their final semester of study with an opportunity to assist in improving access to justice for persons of limited means while
acquiring practical legal skills training. The program is administered by the Chief Administrator of the Courts or a designee and
provided through approved law schools in the United States.

(b) Eligibility. A student may participate in the Pro Bono Scholars Program upon proof that:

(1) the student is enrolled in the final semester of law school study in a first degree in law program at an
approved law school in the United States, as that term is defined in section 520.3 of this Part, and satisfies any
eligibility requirements set by the student's law school; and

(2) upon successful completion of the Pro Bono Scholars Program the student will have satisfied:

(i) the instructional and academic calendar requirements of section 520.3(c) and (d) of this Part;

and
(if) the necessary requirements for graduation at the student's law school, and will be awarded a

first degree in law.
(c) Program requirements. A student enrolled in the Pro Bono Scholars Program must complete:
(1) the New York State bar examination administered during the final semester of the student's law school study;

(2) at least 12 weeks of full-time pro bono work at a placement approved by the student's law school and the
Chief Administrator or a designee, where such work will be supervised by an attorney admitted to practice in
the jurisdiction where the work is performed and by a faculty member of the student's law school; and

(3) a concomitant academic component at an approved law school in the United States, and any other academic
requirements set by the student's law school.

(d) Law school credit. A student who completes the Pro Bono Scholars Program must receive at least 12 academic credits for
participation in the program.

(e) Pro bono service defined. For purposes of this section, pro bono service is full-time supervised law-related work that
assists in the provision of legal services for:

(1) persons who are financially unable to pay for legal representation;

(2) not-for-profit legal service providers that predominantly address the legal needs of indigent clients where
the work performed is for such clients; or

(3) governmental entities, so long as the work performed is on behalf of identifiable individuals who are
financially unable to afford representation or whose unmet legal needs prevent their access to justice.

(f) Bar examination and accelerated admission to the bar. A student who participates in the Pro Bono Scholars Program must
complete the New York State bar examination during the student's final semester of law study, provided the student's law
school submits certification to the New York State Board of Law Examiners that the student, upon successful completion of
the Pro Bono Scholars Program, will meet the requirements of section 520.3(c) and (d) of this Part and will be awarded a first
degree in law. The State Board of Law Examiners shall not certify the student for admission to the bar pursuant to section
520.7(a) of this Part until the student has presented proof that the student has successfully completed the Pro Bono Scholars
Program and has been awarded a first degree in law.

(g) Noncompliance. A student enrolled in the Pro Bono Scholars Program must complete all program requirements by the date
established by the Chief Administrator or a designee and by the student's law school. The deadline for program compliance
may be extended only in exceptional circumstances and upon a written request by the student’s law school, submitted to the
Chief Administrator or a designee, setting forth the specific reasons for the student’s inability to timely complete the
program. The determination whether to extend the deadline is within the discretion of the Chief Administrator or a designee.
Absent a showing of exceptional circumstances, the failure to complete the program requirements by the deadline will result
in the student's bar examination results being voided.

(h) Delegation of authority. The administrative power for the implementation and oversight of the Pro Bono Scholars Program,
including, without limitation, the power to set forth requirements for the program’s operation not inconsistent with any
provision of this section, is vested in the Chief Judge or the Chief Administrator.

§520.18 Skills Competency Requirement for Admission

(a) General. Every applicant for admission to practice, other than applicants for admission without examination pursuant to
section 520.10 of this Part, or applicants who qualify for the bar examination under section 520.4 or 520.5 of this Part, shall
demonstrate that the applicant possesses the skills and values necessary to provide effective, ethical and responsible legal

http://www.nycourts.gov/ctapps/520rules10.htm#B 16
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‘COURTS

FAQs - Pro Bono Reporting Requirements - Attorney Registration

Reporting of Voluntary Pro Bono Service & Financial Contributions

HOW DO THE REVISIONS TO THE PRO BONO REPORTING REQUIREMENT (22NYCRR§118.1(14)).
EFFECTIVE AS OF MAY 1, 2015, AFFECT MY REGISTRATION FILING?

HOW DO | FILL OUT THE NEW ANONYMOUS REPORT OF VOLUNTARY PRO BONO SERVICES AND
CONTRIBUTIONS?

EXEMPT ATTORNEYS-FILING THE NEW ANONYMOUS REPORT

HOW DO THE REVISIONS TO THE PRO BONO REPORTING REQUIREMENT
(22NYCRR§118.1(14)), EFFECTIVE AS OF MAY 1, 2015, AFFECT MY REGISTRATION
FILING?

1. How do the changes to the Pro Bono Reporting Requirement (22NYCRR§118.1(14)), effective as of May 1,
2015, affect my reporting of pro bono?

Effective as of May 1, 2015, the required reporting of pro bono services and financial contributions is made

anonymously, separate and apart from the attorney registration form, on the new Anonymous Report of Voluntary
Pro Bono Services and Contributions. In addition, the categories of pro bono services and financial contributions
that may be reported have been expanded to include voluntary and unpaid public, community, or charitable service.

2. Under the revised rule, who must file the new Anonymous Report?

Under the revised rule, all attorneys who are admitted to practice in New York State must submit the Anonymous
Report when they register. (Retired attorneys as defined in 22NYCRR&§118.1(g) and attorneys employed by legal
services providers continue to be “exempt” from reporting pro bono service details, but are required to submit the
form to confirm their exempt status.)

3. How do I file the required Anonymous Report of Voluntary Pro Bono Services and Contributions?

(a)lf you register by mail, you will receive a copy of the Anonymous Report along with your registration form and two
return envelopes. The Anonymous Report should be mailed in the blue envelope provided.
(b) If you register online, you will be linked to an electronic version of the Anonymous Report, which is submitted

online and stored anonymously.

4. Am | required to maintain records of pro bono service and contributions, or a copy of the Anonymous
Report?

While it is recommended that attorneys maintain a copy of their Anonymous Report, there is no requirement to do
so, nor that attorneys keep records of the amount of their pro bono service and contributions.

https://www.nycourts.gov/attorneys/probono/reportingreg-fags.shtml 1/4
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5. Under the 2015 revised reporting requirement, am | mandated to perform pro bono legal services?

No. Pro bono legal service by attorneys admitted in New York is completely voluntary. Only the reporting of such
services and contributions is mandatory.

6. How do I fill out the Anonymous Report if | have no pro bono services or financial contributions to
report?

For those attorneys required to complete Section 1V of the Anonymous Report (see below), enter “0” if you have no
hours of service or financial contributions to report.

7. Have the May 1, 2015 revisions changed who is considered to be Exempt from reporting?

No, retired attorneys as defined in 22NYCRR&118.1(g) and attorneys employed by legal services providers
continue to be “exempt” from reporting pro bono service details, but are required to submit the Anonymous Report to
confirm their exempt status. See below.

HOW DO | FILL OUT THE NEW ANONYMOUS REPORT OF VOLUNTARY PRO BONO
SERVICES AND CONTRIBUTIONS?

8. What is the term of the reporting requirement on the Anonymous Report?

Data entered on the Anonymous Report should reflect the two-year time period ending on December 31 of the year
preceding registration filing. For example, if you file during 2015, you should report information for the period
January 1, 2013 through December 31, 2014. Similarly, if you file during 2016, you should report information for the
period January 1, 2014 through December 31, 2015.

9. Section lll. What do | do if | don’t know my Judicial District?

Attorneys are asked to identify the location of their principal place of business. If that location is within New York
State, but outside New York City, please check the appropriate box for the Judicial District in which your office is
located. The Chart on NYS Judicial Districts contains a list of those districts, matched by county.

10. How do | list my various pro bono services and contributions on the new Anonymous Report?

The new Anonymous Report has three separate sections—IV, V and VI-- for reporting pro bono efforts. Section IV is
mandatory for all attorneys, except those who are exempt; sections V and VI are voluntary for all attorneys.

(a) Section IV, Rule 6.1 Pro Bono Legal Services and Charitable Contributions

All attorneys, except those who are exempt, must, in this section, report the number of hours of unpaid legal
services performed and funds contributed to legal services organizations, in accordance with Rule 6.1 of the Rules
of Professional Conduct. In accordance with Rule 6.1(c), appropriate organizations for financial contributions are:

(1) organizations primarily engaged in the provision of legal services to the poor; and

(2) organizations substantially engaged in the provision of legal services to the poor, provided that the donated
funds are to be used for the provision of such legal services.

This is the same information that was required to be reported prior to the May 1, 2015 revision. Rule 6.1, Voluntary
Pro Bono Service, remains unchanged

(b) Section V, Other Pro Bono Services and Contributions
This new, totally voluntary section, provides the opportunity for any attorney (whether exempt or non-exempt), to
report charitable and pro bono services and contributions that fall outside the scope of those required to be reported

https://www.nycourts.gov/attorneys/probono/reportingreq-fags.shtml 2/4
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under Section IV. In voluntarily answering Section V, you should not repeat information already mandatorily
reported in Section V.

For purposes of this section, reportable charitable activities and financial contributions are not restricted to those
related to providing legal services for the poor. Under Section V, attorneys may report the total number of hours of
any voluntary and unpaid public, community, or charitable service performed, as well as the total amount of all
charitable contributions made to any institution, person or cause.

This section also gives attorneys the opportunity to report legal services performed for the public good, at a rate
substantially below their normal billing rate. While we have suggested a billing discount rate of at least 40% for this
reporting purpose, this figure is only a suggestion; attorneys may report services at a smaller discount rate if they
choose. (Do not include fees that were intended to be billed and collected but could not be collected.)

(c) Section VI, Details of Reported Service and Contributions

Section IV (mandatory reporting) and Section V (voluntary reporting) ask for numerical responses. Section VI, a
new, totally voluntary section, offers you the opportunity, should you choose to do so, to provide any additional
details about the service and contributions numerically reported in Sections IV and V.

11. What are some examples of the types of services and contributions that are voluntarily reportable under
Sections V and VI?

Voluntary services and financial contributions can be for any public, community, or charitable service. For example,
they might benefit the arts, the elderly, education, disaster assistance, religious entities, or youth programs.
Voluntary legal services include, but are not limited to, unpaid volunteer work of a legal nature on not-for-profit
boards and for bar associations, and voluntary mediation or arbitration.

EXEMPT ATTORNEYS-FILING THE NEW ANONYMOUS REPORT

12. If my status is “Exempt,” do | still have to file an Anonymous Report?

Yes, all attorneys registered in NYS are required to submit the new Anonymous Report. On the Anonymous Report,
exempt attorneys are required only to confirm their exempt status. If you are exempt, you may, at your option,
respond to additional questions on the form and voluntarily report your pro bono service and financial contributions,
but there is no requirement to do so. Whether you choose to report such service and contributions is up to you, but
you still must file an Anonymous Report.

The Administrative Board of the Courts has determined that attorneys who are "retired" from the practice of law as
defined in 22 NYCRR §118.1(g), and attorneys employed by an organization primarily engaged in the provision of
pro bono legal services (for example, a legal services agency, legal aid society, defenders organization, or similar
group), are exempt from this mandatory reporting requirement. These attorneys may simply check the "Exempt"
box and submit without further information. However, even if you check "Exempt", you may voluntarily choose to
report your pro bono service and complete the remainder of the form.

https://www.nycourts.gov/attorneys/probono/reportingreg-fags.shtml 3/4




NEW YORK STATE UNIFIED COURT SYSTEM

PART 1200

RULES OF
PROFESSIONAL CONDUCT

Dated: January 1, 2017

These Rules of Professional Conduct were promulgated as Joint Rules of the
Appellate Divisions of the Supreme Court, effective April 1, 2009, and amended on
several occasions thereafter. They supersede the former part 1200 (Disciplinary
Rules of the Code of Professional Responsibility).

The New York State Bar Association has issued a Preamble, Scope and Comments to
accompany these Rules. They are not enacted with this Part, and where a conflict
exists between a Rule and the Preamble, Scope or a Comment, the Rule controls.

This unofficial compilation of the Rules provided for informational purposes
only. The official version of Part 1200 is published by the New York State
Department of State. An unofficial on-line version is available at
www.dos.ny.gov/info/nycrr.html (Title 22 [Judiciary]; Subtitle B Courts;
Chapter IV Supreme Court; Subchapter E All Departments; Part 1200 Rules of
Professional Conduct; § 1200.0 Rules of Professional Conduct).
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PART 1200 - RULES OF PROFESSIONAL CONDUCT

RULE 1.0.

Terminology

(a) “Advertisement” means any public or private communication made by
or on behalf of a lawyer or law firm about that lawyer or law firm’s services, the
primary purpose of which is for the retention of the lawyer or law firm. It does not
include communications to existing clients or other lawyers.

(b) “Belief” or “believes” denotes that the person involved actually
believes the fact in question to be true. A person’s belief may be inferred from
circumstances.

(c) “Computer-accessed communication” means any communication
made by or on behalf of a lawyer or law firm that is disseminated through the use of
a computer or related electronic device, including, but not limited to, web sites,
weblogs, search engines, electronic mail, banner advertisements, pop-up and pop-
under advertisements, chat rooms, list servers, instant messaging, or other internet
presences, and any attachments or links related thereto.

(d) “Confidential information” is defined in Rule 1.6.

(e) “Confirmed in writing” denotes (i) a writing from the person to the
lawyer confirming that the person has given consent, (ii) a writing that the lawyer
promptly transmits to the person confirming the person’s oral consent, or (iii) a
statement by the person made on the record of any proceeding before a tribunal. If
it is not feasible to obtain or transmit the writing at the time the person gives oral
consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter.

(f) “Differing interests” include every interest that will adversely affect
either the judgment or the loyalty of a lawyer to a client, whether it be a conflicting,
inconsistent, diverse, or other interest.

(g) “Domestic relations matter” denotes representation of a client in a
claim, action or proceeding, or preliminary to the filing of a claim, action or
proceeding, in either Supreme Court or Family Court, or in any court of appellate
jurisdiction, for divorce, separation, annulment, custody, visitation, maintenance,
child support or alimony, or to enforce or modify a judgment or order in connection
with any such claim, action or proceeding.

(h) “Firm” or “law firm” includes, but is not limited to, a lawyer or lawyers
in a law partnership, professional corporation, sole proprietorship or other



association authorized to practice law; or lawyers employed in a qualified legal
assistance organization, a government law office, or the legal department of a
corporation or other organization.

(I) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction or has a purpose to
deceive, provided that it does not include conduct that, although characterized as
fraudulent by statute or administrative rule, lacks an element of scienter, deceit,
intent to mislead, or knowing failure to correct misrepresentations that can be
reasonably expected to induce detrimental reliance by another.

(j) “Informed consent” denotes the agreement by a person to a proposed
course of conduct after the lawyer has communicated information adequate for the
person to make an informed decision, and after the lawyer has adequately explained
to the person the material risks of the proposed course of conduct and reasonably
available alternatives.

(k) “Knowingly,” “known,” “know,” or “knows” denotes actual
knowledge of the fact in question. A person’s knowledge may be inferred from
circumstances.

(1) “Matter” includes any litigation, judicial or administrative proceeding,
case, claim, application, request for a ruling or other determination, contract,
controversy, investigation, charge, accusation, arrest, negotiation, arbitration,
mediation or any other representation involving a specific party or parties.

(m) “Partner” denotes a member of a partnership, a shareholder in a law
firm organized as a professional legal corporation or a member of an association
authorized to practice law.

(n) “Person” includes an individual, a corporation, an association, a trust, a
partnership, and any other organization or entity.

(o) “Professional legal corporation” means a corporation, or an
association treated as a corporation, authorized by law to practice law for profit.

(p) “Qualified legal assistance organization” means an office or
organization of one of the four types listed in Rule 7.2(b)(1)-(4) that meets all of the
requirements thereof.

(qQ) “Reasonable” or “reasonably,” when used in relation to conduct by a
lawyer, denotes the conduct of a reasonably prudent and competent lawyer. When
used in the context of conflict of interest determinations, “reasonable lawyer”
denotes a lawyer acting from the perspective of a reasonably prudent and
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competent lawyer who is personally disinterested in commencing or continuing the
representation.

(r) “Reasonable belief’ or “reasonably believes,” when used in
reference to a lawyer, denotes that the lawyer believes the matter in questlon and
that the circumstances are such that the belief is reasonable.

(s) “Reasonably should know,” when used in reference to a lawyer,
denotes that a lawyer of reasonable prudence and competence would ascertain the
matter in question.

(t) “Screened” or “screening” denotes the isolation of a lawyer from any
participation in a matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect information that
the isolated lawyer or the firm is obligated to protect under these Rules or other
law.

(u) “Sexual relations” denotes sexual intercourse or the touching of an
intimate part of the lawyer or another person for the purpose of sexual arousal,
sexual gratification or sexual abuse.

(v) “State” includes the District of Columbia, Puerto Rico, and other federal
territories and possessions.

(w) “Tribunal” denotes a court, an arbitrator in an arbitration proceeding
or a legislative body, administrative agency or other body acting in an adjudicative
capacity. A legislative body, administrative agency or other body acts in an
adjudicative capacity when a neutral official, after the presentation of evidence or
legal argument by a party or parties, will render a legal judgment directly affecting a
party’s interests in a particular matter.

(x) “Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photocopying, photography, audio or video recording, e-mail or other electronic
communication or any other form of recorded communication or recorded
representation. A "signed" writing includes an electric sound, symbol or process
attached to or logically associated with a writing and executed or adopted by a
person with the intent to sign the writing.



RULE 1.1.

Competence

(a) A lawyer should provide competent representation to a client.
Competent representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.

(b) A lawyer shall not handle a legal matter that the lawyer knows or
should know that the lawyer is not competent to handle, without associating with a
lawyer who is competent to handle it.

(c) lawyer shall not intentionally:

(1) fail to seek the objectives of the client through
reasonably available means permitted by law and
these Rules; or

(2) prejudice or damage the client during the course of

the representation except as permitted or required by
these Rules.

RULE 1.2.

Scope of Representation and Allocation of Authority Between Client and Lawyer

(a) Subject to the provisions herein, a lawyer shall abide by aclient’s
decisions concerning the objectives of representation and, as required by Rule 1.4,
shall consult with the client as to the means by which they are to be pursued. A
lawyer shall abide by a client’s decision whether to settle a matter. In a criminal
case, the lawyer shall abide by the client’s decision, after consultation with the
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client
will testify.

(b) A lawyer’s representation of a client, including representation by
appointment, does not constitute an endorsement of the client’s political, economic,
social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances, the client gives informed consent and where
necessary notice is provided to the tribunal and/or opposing counsel.



(d) A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knows is illegal or fraudulent, except that the lawyer may
discuss the legal consequences of any proposed course of conduct with a client.

(e) Alawyer may exercise professional judgment to waive or fail to assert a
right or position of the client, or accede to reasonable requests of opposing counsel,
when doing so does not prejudice the rights of the client.

(f) A lawyer may refuse to aid or participate in conduct that the lawyer
believes to be unlawful, even though there is some support for an argument that the
conduct is legal.

(g) A lawyer does not violate these Rules by being punctual in fulfilling all

professional commitments, by avoiding offensive tactics, and by treating with
courtesy and consideration all persons involved in the legal process.

RULE 1.3.

Diligence

(a) A lawyer shall act with reasonable diligence and promptness in
representing a client.

(b) Alawyer shall not neglect a legal matter entrusted to the lawyer.
(c) A lawyer shall not intentionally fail to carry out a contract of

employment entered into with a client for professional services, but the lawyer may
withdraw as permitted under these Rules.

RULE 1.4.

Communication

(a) Alawyer shall:
(1) promptly inform the client of:
(i) any decision or circumstance with respect to

which the client’s informed consent, as defined in
Rule 1.0(j), is required by these Rules;



(2)

(3)

(4)

)

(b) A lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.

(ii) any information required by court rule or other
law to be communicated to a client; and

(iii) material developments in the matter including
settlement or plea offers.

reasonably consult with the client about the means by
which the client’s objectives are to be accomplished;

keep the client reasonably informed about the status
of the matter;

promptly comply with a client’s reasonable requests
for information; and

consult with the client about any relevant limitation
on the lawyer’s conduct when the lawyer knows that
the client expects assistance not permitted by these
Rules or other law.

RULE 1.5.

Fees and Division of Fees

(a) A lawyer shall not make an agreement for, charge, or collect an
excessive or illegal fee or expense. A fee is excessive when, after a review of the
facts, a reasonable lawyer would be left with a definite and firm conviction that the
fee is excessive. The factors to be considered in determining whether a fee is

excessive may include the following:

(D

)

(3)

the time and labor required, the novelty and difficulty of
the questions involved, and the skill requisite to perform

the legal service properly;

the likelihood, if apparent or made known to the client, that
the acceptance of the particular employment will preclude

other employment by the lawyer;

the fee customarily charged in the locality for similar legal

services;



(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by
circumstances;

(6) the nature and length of the professional relationship with
the client;

(7) the experience, reputation and ability of the lawyer or
lawyers performing the services; and

(8) whether the fee is fixed or contingent.

(b) A lawyer shall communicate to a client the scope of the representation
and the basis or rate of the fee and expenses for which the client will be responsible.
This information shall be communicated to the client before or within a reasonable
time after commencement of the representation and shall be in writing where
required by statute or court rule. This provision shall not apply when the lawyer
will charge a regularly represented client on the same basis or rate and perform
services that are of the same general kind as previously rendered to and paid for by
the client. Any changes in the scope of the representation or the basis or rate of the
fee or expenses shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the
service is rendered, except in a matter in which a contingent fee is prohibited by
paragraph (d) or other law. Promptly after a lawyer has been employed in a
contingent fee matter, the lawyer shall provide the client with a writing stating the
method by which the fee is to be determined, including the percentage or
percentages that shall accrue to the lawyer in the event of settlement, trial or
appeal; litigation and other expenses to be deducted from the recovery; and
whether such expenses are to be deducted before or, if not prohibited by statute or
court rule, after the contingent fee is calculated. The writing must clearly notify the
client of any expenses for which the client will be liable regardless of whether the
client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer
shall provide the client with a writing stating the outcome of the matter and, if there
is a recovery, showing the remittance to the client and the method of its
determination.

(d) Alawyer shall not enter into an arrangement for, charge or collect:

(1) a contingent fee for representing a defendant in a
criminal matter;

(2) afee prohibited by law or rule of court;

-



(3) fee based on fraudulent billing;

(4) a nonrefundable retainer fee; provided that a lawyer
may enter into a retainer agreement with a client
containing a reasonable minimum fee clause if it
defines in plain language and sets forth the
circumstances under which such fee may be incurred
and how it will be calculated; or

(5) any fee in a domestic relations matter if:

(i) the payment or amount of the fee is contingent
upon the securing of a divorce or of obtaining
child custody or visitation or is in any way
determined by reference to the amount of
maintenance, support, equitable distribution, or
property settlement;

(ii) a written retainer agreement has not been
signed by the lawyer and client setting forth
in plain language the nature of the
relationship and the details of the fee
arrangement; or

(iii) the written retainer agreement includes a
security interest, confession of judgment or
other lien without prior notice being
provided to the client in a signed retainer
agreement and approval from a tribunal
after notice to the adversary. A lawyer shall
not foreclose on a mortgage placed on the
marital residence while the spouse who
consents to the mortgage remains the
titleholder and the residence remains the
spouse’s primary residence.

(e) In domestic relations matters, a lawyer shall provide a prospective
client with a statement of client’s rights and responsibilities at the initial conference
and prior to the signing of a written retainer agreement.

(f) Where applicable, a lawyer shall resolve fee disputes by arbitration at
the election of the client pursuant to a fee arbitration program established by the
Chief Administrator of the Courts and approved by the Administrative Board of the
Courts.




(g) A lawyer shall not divide a fee for legal services with another lawyer
who is not associated in the same law firm unless:

(1) the division is in proportion to the services performed
by each lawyer or, by a writing given to the client,
each lawyer assumes joint responsibility for the
representation;

(2) the client agrees to employment of the other lawyer
after a full disclosure that a division of fees will be
made, including the share each lawyer will receive,

and the client’'s agreement is confirmed in writing;
and

(3) the total fee is not excessive.

(h) Rule 1.5(g) does not prohibit payment to a lawyer formerly associated
in a law firm pursuant to a separation or retirement agreement.

RULE 1.6.

Confidentiality of Information

(a) A lawyer shall not knowingly reveal confidential information, as defined
in this Rule, or use such information to the disadvantage of a client or for the
advantage of the lawyer or a third person, unless:

(1) the client gives informed consent, as defined in Rule
1.0(3);

(2) the disclosure is impliedly authorized to advance the
best interests of the client and is either reasonable
under the circumstances or customary in the
professional community; or

(3) the disclosure is permitted by paragraph (b).

“Confidential information” consists of information gained during or relating
to the representation of a client, whatever its source, that is (a) protected by the
attorney-client privilege, (b) likely to be embarrassing or detrimental to the client if
disclosed, or (c) information that the client has requested be kept confidential.
“Confidential information” does not ordinarily include (i) a lawyer’s legal
knowledge or legal research or (ii) information that is generally known in the local
community or in the trade, field or profession to which the information relates.

9.



(b) A lawyer may reveal or use confidential information to the extent that
the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial
bodily harm;

(2) to prevent the client from committing a crime;

(3) to withdraw a written or oral opinion or
representation previously given by the lawyer and
reasonably believed by the lawyer still to be relied
upon by a third person, where the lawyer has
discovered that the opinion or representation was
based on materially inaccurate information or is being
used to further a crime or fraud;

(4) to secure legal advice about compliance with these
Rules or other law by the lawyer, another lawyer
associated with the lawyer’s firm or the law firm;

(5) (i) to defend the lawyer or the lawyer’s employees

and associates against an accusation of wrongful
conduct; or

(ii) to establish or collect a fee; or

(6) when permitted or required under these Rules or to
comply with other law or court order.

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or
unauthorized disclosure or use of, or unauthorized access to, information protected
by Rules 1.6, 1.9(c), or 1.18(b).

RULE 1.7.

Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a
client if a reasonable lawyer would conclude that either:

(1) the representation will involve the lawyer in
representing differing interests; or
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(2) there is a significant risk that the lawyer’s
professional judgment on behalf of a client will be
adversely affected by the lawyer’s own financial,
business, property or other personal interests. -

(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be

able to provide competent and diligent representation
to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a
claim by one client against another client represented
by the lawyer in the same litigation or other

proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed
in writing.

RULE 1.8.

Current Clients: Specific Conflict of Interest Rules

(a) A lawyer shall not enter into a business transaction with a client if they
have differing interests therein and if the client expects the lawyer to exercise
professional judgment therein for the protection of the client, unless:

(1) the transaction is fair and reasonable to the client and
the terms of the transaction are fully disclosed and
transmitted in writing in a manner that can be
reasonably understood by the client;

(2) the client is advised in writing of the desirability of
seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel on the
transaction; and

(3) the client gives informed consent, in a writing signed

by the client, to the essential terms of the transaction
and the lawyer’s role in the transaction, including

-11-



whether the lawyer is representing the client in the
transaction.

(b) A lawyer shall not use information relating to representation of a client
to the disadvantage of the client unless the client gives informed consent, except as
permitted or required by these Rules.

(c) Alawyer shall not:

(1) solicit any gift from a client, including a testamentary
gift, for the benefit of the lawyer or a person related to
the lawyer; or

(2) prepare on behalf of a client an instrument giving the
lawyer or a person related to the lawyer any gift,
unless the lawyer or other recipient of the gift is
related to the client and a reasonable lawyer would
conclude that the transaction is fair and reasonable.

For purposes of this paragraph, related persons include a spouse, child,
grandchild, parent, grandparent or other relative or individual with whom the
lawyer or the client maintains a close, familial relationship.

(d) Prior to conclusion of all aspects of the matter giving rise to the
representation or proposed representation of the client or prospective client, a
lawyer shall not negotiate or enter into any arrangement or understanding with:

(1) a client or a prospective client by which the lawyer
acquires an interest in literary or media rights with
respect to the subject matter of the representation or
proposed representation; or

(2) any person by which the lawyer transfers or assigns
any interest in literary or media rights with respect to
the subject matter of the representation of a client or
prospective client.

(e) While representing a client in connection with contemplated or pending
litigation, a lawyer shall not advance or guarantee financial assistance to the client,
except that:

(1) a lawyer may advance court costs and expenses of

litigation, the repayment of which may be contingent
on the outcome of the matter;
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(2) alawyer representing an indigent or pro bono client
may pay court costs and expenses of litigation on
behalf of the client; and

(3) a lawyer, in an action in which an attorney’s fee is
payable in whole or in part as a percentage of the
recovery in the action, may pay on the lawyer’s own
account court costs and expenses of litigation. In such
case, the fee paid to the lawyer from the proceeds of
the action may include an amount equal to such costs
and expenses incurred.

(f) A lawyer shall not accept compensation for representing a client, or
anything of value related to the lawyer’s representation of the client, from one other
than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer’s
independent professional judgment or with the client-
lawyer relationship; and

(3) the client’s confidential information is protected as
required by Rule 1.6.

(8) A lawyer who represents two or more clients shall not participate in
making an aggregate settlement of the claims of or against the clients, absent court
approval, unless each client gives informed consent in a writing signed by the client.
The lawyer’s disclosure shall include the existence and nature of all the claims
involved and of the participation of each person in the settlement.

(h) Alawyer shall not:

(1) make an agreement prospectively limiting the
lawyer’s liability to a client for malpractice; or

(2) settle a claim or potential claim for such liability with
an unrepresented client or former client unless that
person is advised in writing of the desirability of
seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel in
connection therewith.
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(i) A lawyer shall not acquire a proprietary interest in the cause of action
or subject matter of litigation the lawyer is conducting for a client, except that the
lawyer may:

(1) acquire alien authorized by law to secure the lawyer’s
fee or expenses; and

(2) contract with a client for a reasonable contingent fee
in a civil matter subject to Rule 1.5(d) or other law or
court rule.

() (1) Alawyer shall not:

(i) as a condition of entering into or continuing
any professional representation by the
lawyer or the lawyer’s firm, require or
demand sexual relations with any person;

(ii) employ coercion, intimidation or undue
influence in entering into sexual relations
incident to any professional representation
by the lawyer or the lawyer’s firm; or

(iii) in domestic relations matters, enter into
sexual relations with a client during the
course of the lawyer’s representation of the
client.

(2) Rule 1.8(j)(1) shall not apply to sexual relations
between lawyers and their spouses or to ongoing
consensual sexual relationships that predate the
initiation of the client-lawyer relationship.

(k) Where a lawyer in a firm has sexual relations with a client but does not
participate in the representation of that client, the lawyers in the firm shall not be

subject to discipline under this Rule solely because of the occurrence of such sexual
relations.

RULE 1.9.

Duties to Former Clients

(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related matter in
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which that person’s interests are materially adverse to the interests of the former
client unless the former client gives informed consent, confirmed in writing.

(b) Unless the former client gives informed consent, confirmed in writing, a
lawyer shall not knowingly represent a person in the same or a substantially related
matter in which a firm with which the lawyer formerly was associated had
previously represented a client:

(1) whose interests are materially adverse to that person;
and

(2) about whom the lawyer had acquired information
protected by Rules 1.6 or paragraph (c) of this Rule
that is material to the matter.

(c) A lawyer who has formerly represented a client in a matter or whose
present or former firm has formerly represented a client in a matter shall not
thereafter:

(1) use confidential information of the former client
protected by Rule 1.6 to the disadvantage of the
former client, except as these Rules would permit or
require with respect to a current client or when the
information has become generally known; or

(2) reveal confidential information of the former client

protected by Rule 1.6 except as these Rules would
permit or require with respect to a current client.

RULE 1.10.

Imputation of Conflicts of Interest

(a) While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited from
doing so by Rule 1.7, 1.8 or 1.9, except as otherwise provided therein.

(b) When a lawyer has terminated an association with a firm, the firm is
prohibited from thereafter representing a person with interests that the firm knows
or reasonably should know are materially adverse to those of a client represented
by the formerly associated lawyer and not currently represented by the firm if the
firm or any lawyer remaining in the firm has information protected by Rule 1.6 or
Rule 1.9(c) that is material to the matter.
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(c) When a lawyer becomes associated with a firm, the firm may not
knowingly represent a client in a matter that is the same as or substantially related
to a matter in which the newly associated lawyer, or a firm with which that lawyer
was associated, formerly represented a client whose interests are materially
adverse to the prospective or current client unless the newly associated lawyer did
not acquire any information protected by Rule 1.6 or Rule 1.9(c) that is material to
the current matter.

(d) A disqualification prescribed by this Rule may be waived by the affected
client or former client under the conditions stated in Rule 1.7.

(e) A law firm shall make a written record of its engagements, at or near
the time of each new engagement, and shall implement and maintain a system by
which proposed engagements are checked against current and previous
engagements when:

(1) the firm agrees to represent a new client;

(2) the firm agrees to represent an existing client in a new
matter;

(3) the firm hires or associates with another lawyer; or

(4) an additional party is named or appears in a pending
matter.

(f) Substantial failure to keep records or to implement or maintain a
conflict-checking system that complies with paragraph (e) shall be a violation
thereof regardless of whether there is another violation of these Rules.

(g) Where a violation of paragraph (e) by a law firm is a substantial factor
in causing a violation of paragraph (a) by a lawyer, the law firm, as well as the
individual lawyer, shall be responsible for the violation of paragraph (a).

(h) A lawyer related to another lawyer as parent, child, sibling or spouse
shall not represent in any matter a client whose interests differ from those of
another party to the matter who the lawyer knows is represented by the other
lawyer unless the client consents to the representation after full disclosure and the
lawyer concludes that the lawyer can adequately represent the interests of the
client.
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e risk of revealing information relating to the representation to persons outside
tilg organization. Such measures may include, among others:

(1) asking reconsideration of the matter;

2) advising that a separate legal opinion on He matter be
%, sought for presentation to an appropr te authority in
e organization; and ¢

(3) referNpg the matter to high€r authority in the
organizZgion, including, # warranted by the
seriousnes§ of the mattey/ referral to the highest
authority tha§can act ingbehalf of the organization as
determined by applicghle law.

(c) If, despite the lawyer# eforts in accordance with paragraph (b), the
highest authority that can act op/behalf 8 the organization insists upon action, or a
refusal to act, that is clearly ip#violation of ¥gw and is likely to result in a substantial
injury to the organizationgthe lawyer may Myeal confidential information only if
permitted by Rule 1.6, apfl may resign in accorda®gce with Rule 1.16.

(d) A lawyér representing an organization Way also represent any of its
directors, officepé; employees, members, shareholders oiNgther constituents, subject
to the provj#fons of Rule 1.7. If the organization’s corSgnt to the concurrent
representafion is required by Rule 1.7, the consent shall be givag by an appropriate
official gf the organization other than the individual who is to be Megresented, or by
the spireholders.

RULE 1.14.

Client With Diminished Capacity

(a) When a client’s capacity to make adequately considered decisions in
connection with a representation is diminished, whether because of minority,
mental impairment or for some other reason, the lawyer shall, as far as reasonably
possible, maintain a conventional relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished
capacity, is at risk of substantial physical, financial or other harm unless action is
taken and cannot adequately act in the client’s own interest, the lawyer may take
reasonably necessary protective action, including consulting with individuals or
entities that have the ability to take action to protect the client and, in appropriate
cases, seeking the appointment of a guardian ad litem, conservator or guardian.
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(c) Information relating to the representation of a client with diminished
capacity is protected by Rule 1.6. When taking protective action pursuant to
paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal
information about the client, but only to the extent reasonably necessary to protect
the client’s interests.

RULE 1.15.

Preserving\Identity of Funds and Property of Others; Fiduciary RéSponsibility;
Commmqlm)and Misappropriation of Client Funds or Property; Mamt@ﬁance of Bank
Accounts; Recond Keeping; Examination of Records

(a) ProhibX ion Against Commingling and Mlsappropn of Client Funds

or Property.

(b) Separate Accounts.

(1) A lawyer who is in pdgsessio of funds belonging to
another person incident to t e lawyer’s practice of
law shall maintain such fuk -., in a banking institution
within New York State / at agrees to provide
dishonored check repor accordance with the
provisions of 22 N.Y,.R.R. Rart 1300. “Banking
institution” means atate or nytional bank, trust
company, savings bapk, savings an¥ loan association
or credit union. funds shall be nigintained, in the
lawyer's own naple, or in the name\ of a firm of
lawyers of whiclf the lawyer is a membr, or in the
name of the laywyer or firm of lawyers by\whom the
lawyer is emp) oyed in a special account or jccounts,
separate frop any business or personal accoynts of
the lawyer/or lawyer’s firm, and separate fromy any
accounts that the lawyer may maintain as execu¥or,
guardiay, trustee or receiver, or in any other fiducia
capacigy; into such special account or accounts all
fund¢ held in escrow or otherwise entrusted to the
lawger or firm shall be deposited; provided, however,
that such funds may be maintained in a banking
stitution located outside New York State if such
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RULE 6.1.

Voluntary Pro Bono Service

Lawyers are strongly encouraged to provide pro bono legal services to

benefit poor persons.

(a) Everylawyer should aspire to:

&)

2

provide at least 50 hours of pro bono legal services
each year to poor persons; and

contribute financially to organizations that provide
legal services to poor persons. Lawyers in private
practice or employed by a for-profit entity should
aspire to contribute annually in an amount at least
equivalent to (i) the amount typically billed by the
lawyer (or the firm with which the lawyer is
associated) for one hour of time; or (ii) if the lawyer’s
work is performed on a contingency basis, the amount
typically billed by lawyers in the community for one
hour of time; or (iii) the amount typically paid by the
organization employing the lawyer for one hour of the
lawyer’s time; or (iv) if the lawyer is underemployed,
an amount not to exceed one-tenth of one percent of
the lawyer’s income.

(b) Pro bono legal services that meet this goal are:

(1)

)

(3

professional services rendered in civil matters, and in
those criminal matters for which the government is
not obliged to provide funds for legal representation,
to persons who are financially unable to compensate
counsel;

activities related to improving the administration of
justice by simplifying the legal process for, or
increasing the availability and quality of legal services
to, poor persons; and

professional services to charitable, religious, civic and

educational organizations in matters designed
predominantly to address the needs of poor persons.
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(c) Appropriate organizations for financial contributions are:

(1) organizations primarily engaged in the provision of
legal services to the poor; and

(2) organizations substantially engaged in the provision
of legal services to the poor, provided that the

donated funds are to be used for the provision of such
legal services.

(d) This Rule is not intended to be enforced through the disciplinary
process, and the failure to fulfill the aspirational goals contained herein should be
without legal consequence.

RULE 6.2.
[Reserved] S
RULE 6.3.

Membership in a ’egal Services Organization

o

A lawyer may Serve as a director, officeg,é} member of a not-for-profit legal
services organization, gpart from the law ,ﬁrm in which the lawyer practices,
notwithstanding that theNgrganization seljfés persons having interests that differ
from those of a client of the lawyer or/the lawyer’s firm. The lawyer shall not
knowingly participate in a deciion or 3 tion of the organization:

(a) if participating in the\gécision or action would be incompatible

with the lawyer’s obliga¥jons to a client under Rules 1.7 through
1.13; or J O\

£ 4

(b) where the decigion or action c8yld have a material adverse effect
on the rep;??entation of a clignt of the organization whose
interests differ from those of a“glient of the lawyer or the

lawyer’s firm.
és'}'

,,f ' RULE 6.4.

&

rd
Law Reform Agtivities Affecting Client Interests
7

A ‘Lﬁvyer may serve as a director, officer or member ®f an organization
involvedin reform of the law or its administration, notwithstandinfthat the reform
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partlcularly Rule 1

RULE 6.5.

Participation in Limited Pro Bono Legal Service Programs

(a) A lawyer who, under the auspices of a program sponsored by a court,
government agency, bar association or not-for-profit legal services organization,
provides short-term limited legal services to a client without expectation by either
the lawyer or the client that the lawyer will provide continuing representation in
the matter:

(1) shall comply with Rules 1.7, 1.8 and 1.9, concerning
restrictions on representations where there are or
may be conflicts of interest as that term is defined in
these Rules, only if the lawyer has actual knowledge at
the time of commencement of representation that the
representation of the client involves a conflict of
interest; and

(2) shall comply with Rule 1.10 only if the lawyer has
actual knowledge at the time of commencement of
representation that another lawyer associated with
the lawyer in a law firm is affected by Rules 1.7, 1.8
and 1.9.

(b) Except as provided in paragraph (a)(2), Rule 1.7 and Rule 1.9 are
inapplicable to a representation governed by this Rule.

(c) Short-term limited legal services are services providing legal advice or
representation free of charge as part of a program described in paragraph (a) with
no expectation that the assistance will continue beyond what is necessary to
complete an initial consultation, representation or court appearance.

(d) The lawyer providing short-term limited legal services must secure the
client'’s informed consent to the limited scope of the representation, and such
representation shall be subject to the provisions of Rule 1.6.
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(e) This Rule shall not apply where the court before which the matter is
pending determines that a conflict of interest exists or, if during the course of the
representation, the lawyer providing the services becomes aware of the existence of
a conflict of interest precluding continued representation.
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Opinion 1012 (7/30/2014)
Topic: Conflicts arising from limited-services pro bono representation

Digest: A lawyer who represents a client in a limited pro bono legal services program owes a
continuing duty of confidentiality to that client, and is precluded from later representing
a materially adverse client in the same or a substantially related matter if the lawyer has
actual knowledge of the unwaived conflict, but conflicts arising from participation in
such a program are not imputed to others in the lawyer’s firm.

Rules: 1.6,1.7,19,1.10,5.1,6.5
FACTS

1. The inquirer is the managing attorney of a county bar association legal services project.
The bar association sponsors a legal services corporation that runs a limited pro bono legal
services program (the “Program”). A lawyer who volunteers in such a program (a ‘“Participating
Lawyer”) renders advice to individual clients (the “Program Clients”) in a clinic setting on
subjects such as landlord/tenant, domestic violence, family court and pro se federal court matters.
The services are completed in one evening and often involve referral to another agency to assist
the Program Client. After that evening, the Participating Lawyer does not provide any additional
services to, or have any continuing relationship with, the Program Client.

2. Participating Lawyers typically volunteer their services three to four times per year. The
Program advises the Program Clients that the services are limited to addressing one problem and
that the lawyer rendering the limited service will not provide any further services to the client.
The rights and responsibilities of the Program and the Program Client, including the limited
nature of the representation, are set forth in a written agreement signed by the Program and the
Program Client, and the Program retains that written agreement.

QUESTIONS

3. If a lawyer has represented a client in a limited pro bono legal services program, may that
same lawyer later represent another client with interests materially adverse to the Program Client
in the same or a substantially related matter?

4. If alawyer in a firm has represented a client in a limited pro bono legal services program,
may another lawyer associated in the same firm represent a client with interests materially
adverse to the Program Client in the same or a substantially related matter?



OPINION

5. The inquiry is governed by Rule 6.5 of the New York Rules of Professional Conduct (the
“Rules”). That rule’s precursor, ABA Model Rule 6.5, was adopted in 2002 based on a proposal
by the ABA Ethics 2000 Commission. The ABA proposal addressed conflict-checking
requirements in the context of providing short-term limited representation under the auspices of a
volunteer legal services project operated by a local bar association. The concern underlying the
ABA rule was that “strict application of the conflict-of-interest rules may be deterring lawyers
from serving as volunteers in programs in which clients are provided short-term limited legal
services.” Report of the ABA Ethics 2000 Commission, quoted in Simon’s New York Rules of
Professional Conduct Annotated 1314 (2013 ed.). In New York, prior to the adoption of Rule
6.5 in 2007, Rule 1.10(e) required a lawyer advising a client in a limited-services program to do
a firm-wide conflicts check even though such programs “are normally operated under
circumstances in which it is not feasible for a lawyer to utilize the conflict-checking system
required by Rule 1.10(e)” before providing the limited kinds of services that such programs
provide. Rule 6.5, Cmt. [1].

6. New York adopted a version of Rule 6.5 in 2007, using language slightly different from
the ABA Model Rule. The current New York Rule 6.5 applies to a lawyer who provides short-
term limited legal services under the auspices of a program sponsored by a bar association or
certain other kinds of entities.

7. Rule 6.5 provides in part that such a lawyer is required to comply with certain conflicts
rules — namely, Rules 1.7, 1.8 and 1.9 — “only if the lawyer has actual knowledge at the time of
commencement of representation that the representation of the client involves a conflict of
interest.” Rule 6.5(a)(1) (emphasis added). It also provides that the lawyer is required to comply
with the imputation provisions in Rule 1.10 “only if the lawyer has actual knowledge at the time
of commencement of representation that another lawyer associated with the lawyer in a law firm
is affected by Rules 1.7, 1.8 and 1.9.” Rule 6.5(a)(2) (emphasis added). However, Rule 6.5
ceases to apply “if during the course of the representation, the lawyer providing the services
becomes aware of the existence of a conflict of interest precluding continued representation.”
Rule 6.5(e).

8. Rule 6.5 is written from the perspective of the individual Participating Lawyer and
addresses what the lawyer must consider when undertaking a limited-services assignment. It
makes the usual conflicts rules inapplicable unless the Participating Lawyer has “actual
knowledge” that the representation of the client involves a conflict of interest.” In the absence of

! “Short-term limited legal services” is defined to mean “services providing legal advice or representation
free of charge as part of a program described in [Rule 6.5(a)] with no expectation that the assistance will
continue beyond what is necessary to complete an initial consultation, representation or court
appearance.” Rule 6.5(c).

2 For example, if, at the outset of the consultation, the lawyer actually knows that the short-term
representation would conflict with a current client under Rule 1.7 or with a former client under Rule 1.9,
then the lawyer generally may not provide the short-term limited legal services. Likewise, if the lawyer
obtains such actual knowledge during the course of the consultation, then the lawyer may not continue to
provide the services.




such actual knowledge, the lawyer does not need to make any further conflicts inquiry and may
provide the short-term services.

9. The reason for relaxing the conflicts rules in this context is that “a lawyer who is
representing a client in the circumstances addressed by [Rule 6.5] ordinarily is not able to check
systematically for conflicts of interest.” Rule 6.5, Cmt. [3]; see Rule 6.5, Cmt. [1], quoted in
paragraph 5 supra. Thus the clear implication of Rule 6.5 is that a Participating Lawyer may
undertake a limited-services representation without first consulting the conflict-checking system
required by Rule 1.10(e). Moreover, while Rule 6.5 does not explicitly address what is required
by Rule 1.10(e), we think it is within the fair import of the approach taken in Rule 6.5 that a
limited-services representation does not require the Participating Lawyer or that lawyer’s firm to
enter the limited-services relationship into the firm’s conflict-checking system.

A. Do the Usual Conflict Rules Apply to a Participating Lawyer?

10. The first question is whether the relaxed conflicts rules that apply to the Participating
Lawyer during the provision of the short-term limited legal services also apply if a conflict
between a Program Client and another client or prospective client arises (or is discovered) after
the short-term representation has ended. Suppose, for example, that after the Participating
Lawyer has finished rendering services in a certain matter to a short-term Program Client, a
prospective client seeks to retain the Participating Lawyer in the same or a substantially similar
matter, and the prospective client’s interests in the matter are materially adverse to those of the
Program Client. Does Rule 6.5 continue to apply? If not, then the lawyer would be subject to
the more exacting conflict provisions that ordinarily apply.’

11. We believe that Rule 6.5 continues to relax the conflict rules in this situation until there is
actual knowledge of a conflict. Our conclusion is based on the Rule’s broad language, its policy
of facilitating participation in limited legal services programs, and the lack of any provision
explicitly terminating its application at the conclusion of the short-term representation. See Rule
6.5(b) (providing that except when conflict is imputed based on actual knowledge, Rules 1.7 and
1.9 “are inapplicable to a representation governed by this Rule”).

12. Thus, when a prospective client seeks to retain the Participating Lawyer, and unknown to
the Participating Lawyer there is a potential conflict arising from the lawyer’s participation in the
Program, the Participating Lawyer remains subject only to the relaxed conflict provisions of Rule
6.5(a)-(b). In other words, if the Participating Lawyer does not have “actual knowledge” of a
conflict with the Program Client, then the Participating Lawyer may undertake the new
representation.”

* If Rule 6.5 did not apply, the lawyer would be subject to the provisions in Rule 1.9 that govern conflicts
relating to former clients. See Rule 6.5, Cmt. [1] (noting that in advice-only clinics and pro se counseling
programs, “a client-lawyer relationship is established”); Rule 6.5, Cmt. [2] (stating that except as
provided in Rule 6.5, the limited representation is subject to all the Rules, and citing as an example Rule
1.9(c), which applies to former clients). But see Simon’s New York Rules of Professional Conduct
Annotated 1321 (2013 ed.) (arguing that limited-service clients should enjoy only the protections
accorded prospective clients under Rule 1.18 rather than the broader protections accorded former clients
under Rule 1.9).

* Of course it would still be necessary to consult the firm conflict-checking system to check for possible
conflicts with current firm clients, and with former clients other than Program Clients. Rule 6.5 relaxes



13. However, if at any time the Participating Lawyer comes to have actual knowledge that
the prospective client is seeking representation in a matter that is the same as or substantially
related to a matter on which the Participating Lawyer represented a Program Client, and that the
interests of the two are materially adverse, then the relaxed conflict provisions of Rule 6.5(a)-(b)
cease to apply. See Rule 6.5(e). At that point, the regular conflicts rules apply as usual, and the
Participating Lawyer may not represent the prospective client absent the former Program Client’s
informed consent confirmed in writing. See Rule 1.9(a).

B. Are the Participating Lawyer’s Conflicts Imputed to the Firm?

14. In the second question, the inquirer asks whether Rule 1.10(a), which imputes a lawyer’s
conflicts under certain rules to others associated in the same firm, would prohibit another
member of the Participating Lawyer’s firm from representing a client who has interests
materially adverse to the Program Client in the same or a substantially similar matter.

15. In analyzing this question, we are again guided by the Rule’s broad language and its
policy of facilitating participation in short-term legal services programs. For such programs,
Rule 6.5 not only limits the application of underlying conflict provisions such as Rules 1.7 and
1.9, but also — at least as to a Participating Lawyer — limits the application of the imputation
provisions of Rule 1.10. See Rule 6.5(a)(2). We believe that just as applying a rigid imputation
rule to a Participating Lawyer could unduly burden a firm’s participation in such programs, so
could undue burdens result from applying a rigid imputation rule to other lawyers in the
Participating Lawyer’s firm. And the rules do not by their terms explicitly mandate such
imputation to other lawyers in the firm.’

16. Thus, if a new client seeks to retain the Participating Lawyer’s firm in a matter that is the
same as or substantially related to a matter on which the Participating Lawyer represented a
Program Client, and there is known material adversity between the interests of the two, then Rule
1.10(a) will not preclude other members of the firm from representing the new client, even
though Rule 1.9(a) will preclude the Participating Lawyer from doing so absent proper waiver.®
The same reasoning applies if the firm discovers that it is already representing a client in a

the requirement of using a conflict-checking system only with respect to short-term clients under that
Rule; with respect to other former clients and current ones, Rules 1.7, 1.9 and 1.10(e) apply as usual.

® So long as a possible conflict remains governed by Rule 6.5 — which means that the application of that
Rule has not been negated by actual knowledge under Rule 6.5(a) and (€) — then the possible conflict is
not governed by Rule 1.7 or 1.9, and the literal terms of Rule 1.10(a) therefore do not impute any conflict.
Rule 6.5 ceases to apply when the Participating Lawyer comes to have actual knowledge of a conflict, but
the Rules do not explicitly provide in that case that Rule 1.10 springs back to apply to other lawyers in the
firm. Cf Rule 6.5(a)(2) (providing that in case of actual knowledge the Participating Lawyer shall
comply with Rule 1.10); Rule 6.5, Cmt. [5] (Rule 1.10 does “become applicable” if the Participating
Lawyer later undertakes to represent the Program Client “on an ongoing basis,” meaning beyond the
confines of the short-term program).

% We have addressed only the situation in which the conflict is known to the firm. It is also possible,
especially since conflict-checking systems are not required to include short-term clients, see paragraph 9
supra, that the firm would not discover the conflict. But in that case there would be no argument for
imputation. See Rule 1.10(a) (providing that lawyers shall not “knowingly” represent a client whom an
associated lawyer could not represent due to certain kinds of conflicts).




matter that is the same as or substantially related to a matter on which the Participating Lawyer
represented a Program Client, and that there is material adversity between the interests of the
two. In that case too, the Participating Lawyer’s conflict would not be imputed to other members
of the firm, and those other members could continue the representation.’

17. Nothing about the limited nature of the Program modifies the Participating Lawyer’s
duties of confidentiality to the Program Client.* Thus, even when the Participating Lawyer or
another lawyer in the firm may and does represent another client with materially adverse
interests in a substantially related matter, the Participating Lawyer may not reveal confidential
information of the former Program Client, or use confidential information of the former Program
Client to that former client’s disadvantage, except as permitted by Rule 1.9(c).

18. The ethical obligations arising from participating in the Program extend beyond the
Participating Lawyer. All lawyers with management responsibility in the firm, and the firm
itself, are required to make reasonable efforts to ensure that the lawyers in the firm conform to
ethical obligations. See Rule 5.1(a), (b). Here, those obligations include (i) the Participating
Lawyer’s duty of confidentiality to the Program Client and (ii) the Participating Lawyer’s duty to
refrain from representing a client materially adverse to the Program Client when the Participating
Lawyer actually knows of a conflict prohibiting such representation.

CONCLUSION

19. A lawyer who has represented a client in a limited pro bono legal services program is
prohibited from subsequently representing a materially adverse client in the same or a
substantially related matter only if the lawyer has actual knowledge of the conflict. Even if the
lawyer has actual knowledge of such a conflict, however, the conflict is not imputed to others in
the lawyer’s firm. Whether or not anyone in the firm represents a client adverse to the limited-
services client, the lawyer who represented the limited-services client remains bound by
confidentiality obligations to that client.

20-14

" Of course Rule 6.5 affects only those conflicts that could arise as a result of a lawyer’s participation in a
short-term limited legal services program. If other lawyers in the firm have any direct or imputed
conflicts arising from any other source, then Rule 6.5 would not alter their obligation to follow the normal
rules governing conflicts of interest.

8 Confidentiality duties are defined by Rule 1.6 during the short time of the representation in the Program,
and thereafter are defined by Rule 1.9(c). See Rule 6.5(d) (short-term limited legal services
representation “shall be subject to the provisions of Rule 1.6”); Rule 6.5, Cmt. [2] (except as provided in
Rule 6.5, all rules of legal ethics, “including Rule[ ] 1.6 and Rule 1.9(c), are applicable to the limited
representation”). We decline to follow the alternative suggestion, see note 3 supra, that confidentiality
duties should be only those that apply to prospective clients under Rule 1.18.




